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In the District Court of the United States, in and 
for the District of Nevada 


No. 502 


P. G. DENSON, 
Plaintiff, 
Vs. 


TRENE GLADYS MAPES, also known as MRS. 
CHARLES W. MAPES, CHARLES W. 
MAPES, JR., GLORIA MAPES, and CHAS. 
W. MAPES COMPANY, a co-partnership, 

Defendants. 


AMENDED COMPLAINT FOR SPECIFIC 
PERFORMANCE 


Now Comes the above named plaintiff by leave of 
Court first had and obtained, and files this, his 
amended complaint, against the above named de- 
fendants, and for cause of action alleges: 


I. 


That during all the times mentioned herein the 
above named plaintiff has been, and now is, a citizen 
and resident of the State of California. That during 
all the times mentioned herein the said defendants 
have been, and now are, citizens and residents of 
the State of Nevada. That during all of the times 
mentioned herein each of said defendants has been, 
and is now, [14] a citizen and resident of the State 
of Nevada. That the defendant, Chas. W. Mapes 
Company, consisting of the defendants, is a ¢o- 
partnership organized and existing under the laws 
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of Nevada. That the matter involved in controversy 
herein exceeds the sum and amount of Three ‘Thou- 
sand ($3,000.00) Dollars. 

That the said defendant, Charles W. Mapes, Jr., 
has declined and refused, and still declines and re- 
fuses to join as a party plaintiff here. That he 
is the son of the defendant, Ivene Gladys Mapes, 
also known as Mrs. Charles W. Mapes, and has con- 
spired and confederated with the said defendants, 
Irene Mapes, Gloria Mapes, and said co-partner- 
ship, to defeat the said plaintiff out of his just 
rights and equities herein. That his interests herein 
are antagonistic and adverse to plaintiff. That the 
said Charles W. Mapes, Jr., is a necessary, proper 
and indispensable defendant herein. 


Jk. 


That plaintiff is informed and believes, and upon 
information and belief states the fact to be, that the 
said defendant, Chas. W. Mapes Company, a co- 
partnership, was organized on or about the 9th day 
of November, 1948, and ever since has been, and 
now is, conducting, carrying on and transacting 
business, and has never since been dissolved. 


III. 


That the above named defendant, Irene Gladys 
Mapes, also known as Mrs. Charles W. Mapes, was, 
on the 24th day of September, 1945, at which time 
and date the agreements hereinafter alleged and 
attached hereto as Exhibit *‘A’’ was entered imto, 
seized in fee of that certain real property situated 
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at the Southeast corner of Virginia and First 
Streets, in the City of Reno, Nevada, having a 
frontage on Virginia Street of [15] 167.64 feet, and 
a frontage on First Street of 139.55 feet. 


IV. 


Plaintiff is informed and believes, and upon in- 
formation and belief states the fact to be, that on 
or about the 6th day of November, 1945, the said 
defendant, Irene Gladys Mapes, conveyed by deed 
of conveyance to Mrs. Charles W. Mapes, Charles 
W. Mapes, Jr., and Gloria Mapes, co-partners doing 
business under the name of Chas. W. Mapes Com- 
pany of Reno, Nevada, the lands and premises and 
real estate described in said agreement of Septem- 
ber 24, 1945. That said conveyance at the time of 
its execution and prior thereto was made with 
knowledge by all the defendants of the existence 
of said agreement. 


Ve 


That on or about the 24th day of September, 1945, 
the above named plaintiff and the above named de- 
fendants, Irene Gladys Mapes, also known as Mrs. 
Charles W. Mapes, and Charles W. Mapes, Jr., en- 
tered into a written agreement, whereby the above 
named defendant, Irene Gladys Mapes, agreed to 
grant a lease to the said plaintiff and to the said 
defendant, Charles W. Mapes, Jr., and the said 
plaintiff and the said defendant, Charles W. Mapes, 
Jv., agreed to receive a lease from the said defend- 
ant, Irene Gladys Mapes, of a certain new fireproof 


~ 
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hotel, apartment, store building and garage to be 
erected by said defendant, Irene Gladys Mapes, on 
said lands and premises hereinabove described, ex- 
cepting from said lease eight (8) store spaces on 
Virginia Street and three (3) store spaces on First 
Street; a copy of which said written agreement is 
attached hereto, marked Exhibit ‘‘A’’, made part 
hereof, and to which reference is hereby made. That 
said agreement is certain, [16] definite, Just, rea- 
sonable, and mutual in its obligations and in all its 
parts. 


That the rental prices and consideration for the 
use and occupancy of said building, with the excep- 
tions above noted, to be expressly set forth in said 
lease, and which are expressly set forth in said 
written agreement, together with the time of pay- 
ment, is as follows: 


5% of gross receipts from foods sales. 

10% of gross receipts from liquors, wines 
and beer sales. 

30% of gross receipts from hotel, rooms and 
apartments. 

All rents payable monthly. 


Provided, that in the event the said percentage 
of gross receipts shall not equal monthly: 


For Coffee Shop, Dining Room 


ca Gb 1 ARGCG) NY 20 4 Oe ae ned eee $ 600.00 
DHRU eT ODEN OS Oy oe 2 se, cae Seen eS 2 1000.00 
Jeane Pegg 12650) 41 ene 333.33 


For Mezzanine Floor, Banquet Room.... 150.00 
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Then in such case, the said tenants shall make up 
and pay the said deficiency on any of the said four 
classifications so failing. 

Plaintiff further alleges that the said written 
agreement likewise expressly provides the term of 
said lease, to wit: 


“That the period of said lease shall be not 
less than Twenty (20) years from the date the 
premises are in condition for possession thereof 
to be delivered.”’ 


Plaintif€ further alleges that the said written 
agreement likewise expressly provides the time of 
the payment of said rental, namely, ‘‘monthly.”’ 

Plaintiff further alleges that the said written 
agreement expressly acknowledges ‘‘valuable and 
sufficient consideration present and received. i: 


vale 


Plaintiff further alleges that in addition to the 
sum of Ten Thousand ($10,000.00) Dollars in cash 
paid by the said plaintiff to the said defendant, 
Irene Gladys Mapes, on October 4, 1945, andi 
addition to the other considerations set forth in said 
agreement, the said plaintiff, at the request of the 
defendant, Irene Gladys Mapes, engaged an arehi- 
tect and contractor now constructing the hotel build- 
ing upon said premises, conferred upon many 
occasions with said architect, with the contractor 
employed on the work, and with members of their 
official staffs, with the defendants, and expended the 
necessary time and expense for attendance upon 
said conference. 
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defendant, Irene Gladys Mapes, sec 
and appreciable loan for the sg 


Further the said plaintiff, at the request of the 
defendant, Irene Gladys Mapes, attempted to secure 
a large and appreciable loan for the said defend- 
ants to finance the construction of the said hotel 
building, which the said defendant, Irene Gladys 
Mapes, informed the plaintiff she was unable to 
successfully negotiate through other channels. That 
said plaintiff entered into such negotiations with 
financially responsible persons and was assured by 
them and plaintiff in turn assured Mrs. Mapes, that 
he was able to secure the loan. 


This amendment was allowed by Order of 
Court of Oct. 28, 1946. 


/s/ O. PF PRA 
Deputy Clerk. 


Vale 


Plaintiff further alleges that in order to carry out 
_ the terms, conditions and covenants of said agree- 
ment, by way of part performance thereof on his 
part, and all within the knowledge of said defend- 
ants, and each of them, this plaintiff obtained plans, 
specifications and prices from various firms on fur- 
nishings, equipment, accessories and supplies to be 
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installed in said hotel at the cost and expense of 
plaintiff and defendant, Chas. W. Mapes, Jr. [18] 

As a further consideration, the above named 
plaintiff, relying on the good faith of said defend- 
ants, and with their knowledge, sold, at considerable 
financial sacrifice, a hotel of which he was the sole 
owner and proprietor. 

That the good and valuable considerations, in said 
agreement provided, and hereinabove alleged, were, 
and are, fair, just and equitable to said defendants 
herein, and each of them. 


Vance 


‘al cones STS OS AN OG 


. # ays ere 
mire op he mre +> by ‘) 


phat TAS PERPALL 
by the attorney for the defendants, executed bythe 
said defendants, Irene Gladys Mapes ang harles 
W. Mapes, Jr., sent to the plaintiff bj mail to Los 
Angeles, California, promptly sigy éd and executed 
by him and promptly returnes-by mail to the attor- 
ney for the said defenda 6. That since the execu- 
tion of said agreemefft plaintiff has always been 
ready and willipg to receive from the defendant, 
Irene GladysMlapes, a lease of said hotel structure 
whenevertendered, or to join in the execution of 
such’ lease, and defendants have been so informed 
1d-advised-by—plaintiiit—_— 
Par. 8. That said agreement, Exhibit A, was 
prepared by the attorney for defendant, executed 
by the said defendants, Lrene Gladys Mapes and 
Charles W. Mapes, Jr., sent to the plaintiff by mail 
to Los Angeles, California, and later signed and 
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executed by the plaintiff in the office of H. R. Cooke, 
attorney for the defendants, at Reno, Nevada. 


This amendment was allowed by Order of 
Court of Oct. 28, 1946. 


jsf O Fe PRA 
Deputy Clerk. 


IX. 


That while said agreement provides that the 
parties thereto shall immediately enter into a dis- 
cussion with each other as to the terms, conditions 
and details of said lease, and that said terms, condi- 
tions and details shall be mutually agreed upon be- 
tween the parties hereto within ten (10) days after 
the written contract for the construction of said 
structure has been entered into by the first party, 
and within ten (10) days after the actual construe- 
tion has been commenced, and while there 1s a pro- 
vision in said agreement that time is [19] the es- 
sence thereof, this plaintiff alleges that the said 
defendants, by word, act and conduct upon the part 
of each and all of them have waived such time pro- 
visions, and with intention so to waive, and with 
knowledge, understanding and recognition of such 
waiver; an deach and all of them are estopped and 
foreclosed from disclaiming said waiver, or assert- 
ing, or claiming, or relying upon, said time provi- 
sions, or any of them. Repeatedly since the execu- 
tion of said agreement, and for a continuous period 
following the expiration of the time provisions 
hereinabove referred to, the said defendants, by 
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word, acts and conduct have led this plaintiff to 
believe that such a lease would be tendered and 
would be properly executed by all of the parties 
hereto, and plaintiff placed full reliance on defend- 
ants’ said word, acts and conduct. That almost con- 
tinuously, from the 24th day of September, 1945, 
the date of the execution of said agreement, up to 
and including the Ist day of April, 1946, all of the 
parties hereto have been conferring at various times 
and intervals, and have treated and considered dur- 
ing all of said period of time, said agreement in con- 
tinuous full force and effect, with the belief on the 
part of plaintiff, and repr esentation by the said de- 
fendants that they were acting in good faith, and 
would tender and execute said lease. That on or 
about the 28th day of December, 1945, plaintiff, at 
the request of defendants, met the defendant, 
Charles W. Mapes, Jr., at the office of the architect 
of said hotel building in Oakland, California, for 
the purpose of discussing some changes in the plans 
for said building. During the month of March, 1946, 
plaintiff conversed by phone between Los Angeles 
and Reno with the defendant, Irene Gladys Mapes, 
about the hotel [20] and the plans therefor. Plain- 
tiff also told her that he would call the defendant, 
Charles W. Mapes, Jr., the next day and ask him 
to come to Los Angeles to look over plans for furni- 
ture and interior decorating. Later, by appointment 
between plaintiff and the defendant, Charles W. 
Mapes, Jr., plaintiff met the said defendant on or 
about April 1, 1946, together with an interior deco- 
rator of Barker Bros., Los Angeles, California, at 
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the office of the architect of said hotel structure in 
Oakland, California. 

During the first part of January, 1946, plaintiff 
went to San Francisco and interviewed the Dohr- 
mann Hotel Supply Company and instructed said 
company to get out plans for new equipment, de- 
signs and prices for dining rooms, kitchens, bars, 
and other matters appertaining to hotel equipment, 
all of which these defendants well knew. That im 
the same month of January, 1946, plaintiff came to 
Reno and conferred with the defendant, Irene 
Gladys Mapes, at her home in Reno, Nevada. That 
upon said interview the said defendant, Irene 
Gladys Mapes, expressed pleasure with the progress 
being made. 

XxX. 

That during the period of time from September 
24, 1945, the date of the execution of said agree- 
ment, up to and including about the 10th day of 
April, 1946, the said defendants retained plaintiff’s 
Ten Thousand ($10,000.00) Dollar cash deposit, 
never once during that interval of time offered to 
return it, nor did any one of said defendants during 
that interval of time, by word, act or conduct, lead 
this plaintiff to believe that said agreement would 
be repudiated, and that they would not enter into 
and execute the lease as in said agreement provided. 


AT. 


That in further recognition of the waiver by. de- 
fendants of the time element hereinabove set forth 
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and the estoppel herein, the said defendants caused 
to be publishd in local newspapers and trade jour- 
nals, featured and prominent illustrated articles 
stating that plaintiff would conduct and operate 
said hotel. 


SE 


Plaintiff further alleges that a lack of observance 
and performance of the time elements in said agree- 
ment above referred to, was the fault of the said 
defendants and not of this plaintiff. That though 
plaintiff told defendants he was ready to sign a 
lease whenever they should prepare and submit it, 
no form of lease was ever tendered plaintiff by 
defendants, or any of them. That though the cle- 
fendants had superior knowledge as to when final 
plans for said hotel structure were approved and 
when actual construction commenced, yet none of 
them disclosed said facts to this plaintiff, nor was 
an interview or conference sought for the final 
preparation of the lease. Plaintiff further alleges 
that said defendants, and each of them, are, and 
were at fault, and were neglectful and delinquent 
in not seeking or arranging such an interview or 
conference within any of the periods of time set 
forth in said agreement. 


2S OUI. 


Plaintiff further alleges that all the material and 
essential provisions of the proposed lease were, and 
ave, expressly stated and set forth in said agree- 
ment, as hereinabove more particularly alleged, and 
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the parties hereto expressly agreed that such mate- 
rial and essential provisions [22] should be con- 
tained within said lease. That all other customary 
matters and things usually contained in similar 
leases were and would be merely incidental and in 
accordance with custom and usage. 


lV, 


Plaintiff further alleges that notwithstanding the 
continued acts, conduct and representations of the 
defendents, as above set forth, not withstanding 
the binding obligations of said agreement, and tne 
ability of the defendants to perform, the said de- 
fendants personally and through their attorney, on 
or about the 10th day of April, 1946, without cause 
or reason, repudiated said written agreement, de- 
elined and refused further performance on their 
part under it, and stated to plaintiff that no lease 
would be tendered, granted or entered into, as in 
said agreement provided. That no cause or reason 
was given plaintiff for such repudiation. 


NG 


Plaintiff further alleges that he has fully and 
faithfully performed all acts and things, covenants 
and conditions in said agreement required of him 
to be performed, and has always been ready, willing 
and able, and is now ready, willing and able to enter 
into and execute said lease, as in said agreement 
provided, and fully and faithfully to perform in 
accordance therewith, and to comply with all of its 
terms, covenants agreements and conditions. 
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Plaintiff further alleges that 1t was at the special 
instance and request of the defendant, Trene Gladys 
Mapes, that her son, Charles W. Mapes, Jr., was 
associated with plaintiff as a second party to said 
agreement. ‘That plaintiff reposed [23] sufficient 
faith and confidence in the said Charles W. Mapes, 
Jv., to believe that he would faithfully carry out his 
obligations under said agreement and join with 
plaintiff in demanding and executing the lease, as 
in said agreement provided. But the said defend- 
ant, Charles W. Mapes, Jr., has wrongfully, un- 
justly and inequitably, and in fraud of plaintifi’s 
rights, conspired and confederated with his co- 
defendants in repudiation of said agreement. That 
plaintiff has always been ready, willing and able, 
and is now ready, willing and able personally to 
assume, pay and perform in full all obligations, 
acts, or things required to be performed by the said 
defendant, Charles W. Mapes, Jr., under said 
agreement and lease, and to take and execute said 
lease in his own name. 


DOW DE 


Plaintiff further alleges that he has no plain, 
speedy or adequate remedy at, law. 


SUL, 


Plaintiff further alleges that the defendants have 
not done equity, nor have they offered to do equity. 
Wherefore, plaintiff prays that a decree for spe- 
cific performance of said agreement be made and 
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entered herein in favor of the plaintiff and against 
the said defendants. That the above entitled Court 
order and decree that within twenty (20) days from 
and after the entry of said decree, or such other 
time as the Court may determine, the said parties 
hereto be ordered and directed to execute a good 
and sufficient lease upon the hotel property, with 
the exception of eight (8) store spaces on Virginia 
Street and three (3) stove spaces on first Street, 
hereinabove particularly described, for a term of 
twenty (20) years, and for a rental price, considera- 
tion, and [24] conditions, as in said agreement pro- 
vided. That said lease shall provide that the plain- 
tiff and the defendant, Charles W. Mapes, Jr., at 
their own cost, provide and place in said structure 
such furniture, fixtures and equipment as shall be 
suitable, proper and necessary to furnish and equip 
the same as a first class hotel and apartment build- 
ing, and that they shall execute and deliver to the 
defendant, Irene Gladvs Mapes, a first chattel mort- 
gage on said furniture, fixtures and equipment, and 
to be provided in said lease. That the Court further 
order, adjudge and decree, such other and addi- 
tional provisions to be contained in said lease as to 
fully effectuate the intent and purposes of the 
parties hereto, as in said agreement stated, and also 
to set forth all usual or necessary conditions to the 
end that the rights and interests of each party shall 
be properly conserved and protected. 

That the Court further order, adjudge and decree 
as an alternative, that if sound principles of equity 
would be best subserved and applied hevein, that 
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the plaintiff, solely and on his own behalf, and the 
said defendants execute said lease, as aforesaid, 
without the joinder of the defendant, Charles W. 
Mapes, Jr., as co-lessee therein. 


That the Court retain jurisdiction herem to as- 
sure compliance with its orders, judgment and 
decree. 


And for such other relief as in equity may be 
mete and proper, and for costs. 


PLATT & SINAIT, 

/s/ SAMUEL PLATT, 
Attorneys for Plaintiff. [25] 
Service of the within and foregoing Amended 
Complaint is hereby accepted and admitted, by 


copy, for and on behalt of all the above named de- 
fendants, this 29th day of July, 1946. 


/s/ JOHN D. FURRH, JR., 
/s/ H. R. COOKE, 
Attorney for said Defendants. 


[Endorsed]: Filed July 30, 1946. [26] 
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NOTICE OF MOTION BY DEFENDANTS TO 
DISMISS AND, SUBJECT THERETO, TO 
STRIKE PORTIONS OF PLAINTIFF'S 
AMENDED COMPLAINT 


To: Plaintiff above-named, and Messrs. Platt & 
Sinai, his attorneys: 


ake Notice that on the day and hour specified 
in the hereunto annexed Order of the Court, at the 
Federal court room at Reno, Nevada, the defend- 
ants above-named will move said court for an order 
or orders as follows: 


iF 


That plaintiff’s Amended Complaint herein be 
dismissed, for in that: [27] 


(a) Lack of jurisdiction by the Court over 
the subject matter ; 

(b) Failure of plaintiff’s Amended Com- 
plaint to state a claim upon which relief can 
be granted. 


iL, 


Subject to the foregoing, said defendants will 
move the said Court at the same time and place for a 
summary judgment, upon the ground that it affirm- 
atively appears from plaintiff’s Amended Com- 
plaint and from the Affidavit of defendant Mrs. 
Chas. W. Mapes annexed to the original Notice of 
Motion to Dismiss herein, filed June 29, 1946, and 
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the Supplemental Affidavit of Mrs. Chas. W. Mapes 
in support of defendants’ Motion to Dismiss 
Amended Complaint or for Summary J udgment of 
Dismissal, annexed hereto, marked Exhibit B and 
made a part hereof, together with the affidavits of 
Gloria Mapes and H. R. Cooke, both annexed to 
said original Notice of Motion, that plaintiff 1s 
entitled to no relief, and that defendants are en- 
titled to a summary judgment that the action be 
dismissed with prejudice. 


1G8t. 


Subject to the foregoing, said defendants will, at 
the same time and place, move said Court for an 
Order or orders striking the portions of said 
Amended Complaint designated as follows: 


1. Commencing with the word ‘That’? iain 
8, page 2, of said Amended Complaint, to and in- 
eluding the word ‘‘plaintiff”? in line 14, said page, 
on the grounds said matter is redundant; is Imma- 
terial; is impertinent. 


9. Commencing with the word ‘That’? in line 
30, page 3, of said Amended Complaint, to and in- 
eluding the word ‘‘parts”’ in line 2, page 4, on the 
evounds first above stated. [28] 


8 Commencing with the word ‘Sand’ im lems 
page 5, of said Amended Complaint, to and ‘inelud- 
ing the word ‘channels’? in line 21, said page, on 
the grounds first above stated. 


4. Commencing with the word ‘Plaintiff’? in 
line 23, page 5, of said Amended Complaint, to and 
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including the word ‘‘jr.’? in line 30, said page, on 
the grounds first above stated. 


5. Commencing with the word ‘‘As’’ in line 1, 
page 6, of said Amended Complaint, to and includ- 
ing the word ‘‘them’’ in line 8, said page, on the 
grounds first above stated. 


6. Commencing with the word ‘‘That’’ in line 
22, page 6, of said Amended Complaint, to and in- 
eluding the word ‘‘them’’ in line 8, page 7, Om tie 
grounds first above stated. 


7. Commencing with the word ‘‘Repeatedly”’ in 
line 8, page 7, of said Amended Complaint, to and 
including the word ‘‘lease’’ line 23, said page, 
on the grounds first above stated. 


8 Commencing with the word ‘That’’ in line 
23, page 7, of said Amended Complaint, ot and in- 
eluding the word ‘‘California”’ in line 9, page 8, on 
the grounds first above stated. 


9. Commencing with the word ‘‘During”’ in line 
10, page 8, of said Amended Complaint, to and 1n- 
eluding the word ‘‘Made”’ in line 19, said page, on 
the grounds first above stated. 


10. Commencing with the word “That”’ in line 
21, page 8, of said Amended Complaint, to and in- 
cluding the word ‘‘providec ”» in line 30, said page, 
on the grounds first above stated. 


11. Commencing with the word ‘omMhat’’ im line 
2, page 9, [29] of said Amended Complaint, to and 
including the word ‘‘hotel’’ in line 7, said page, on 
the grounds first above stated. 
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12. Commencing with the word ‘Plaintift” aim 
line 9, page 9, of said Amended Complaint, to and 
including the word ‘‘aereement”’ in line 25, said 
page, on the grounds first above stated. 


13. Commencing with the word “Plaintiit um 
line 27, page 9, of said Amended Complaint, to and 
including the word ‘‘usage”’ m line 4, page 10, on 
the grounds first above stated. 


14. Commencing with the word ‘¢notwithstand- 
ing’’ in line 6, page 10, of said Amended Complaint, 
to and including the word ‘‘nerform’’ in line 9, 
said page, on the grounds first above stated. 


15. Commencing with the word “That? ineimie 
15, page 10, of said Amended Complaint, to and 
including the word ‘‘repudiation”’ in line 16, said 
page, on the grounds first above stated. 


16. Commencing with the word “Plaintit: am 
line 27, page 10, of said Amended Complaint, to 
and including the word ‘‘name”’ in line 13, page 11, 
on the grounds first above stated. 


On the hearing defendants will use and refer to 
plaintiff's Amended Complaint and to the said 
Affidavits of Mrs. Chas. W. Mapes, and also to said 
Affidavits of Gloria Mapes and H. R. Cooke. 


Dated: August 31, 1946. 
H. R. COOKH, 
JOHN D. FURRH, JR., 
Attorneys for Defendants. 
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In the District Court of the United States 
In and for the District of Nevada 


ace DENSON, 
Plaintiff, 
VS. 


IRENE GLADYS MAPES, also known as MRS. 
CHARLES W. MAPES, CHARLES W. 
MAPES, JR., GLORIA MAPES and CHAS. 
W. MAPES COMPANY, a Co-Partnership, 

Defendants. 


SUPPLEMENTAL AFFIDAVIT OF MRS. 
CHAS. W. MAPES IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS 
AMENDED COMPLAINT, OF FOR SUM- 
MARY JUDGMENT 


State of Nevada, 
County of Washoe—ss. 


Mrs. Chas. W. Mapes, being first duly sworn, 
says: That she is one of the defendants named in 
the within entitled action and makes this affidavit 
on behalf of herself and her co-defendants: 

That she has read the ‘‘Amended Complaint for 
Specific Performance’ of plaintiff in the above- 
entitled action; 

That referring to Paragraph VI of said Amended 
Complaint affiant denies that at her request the 
plaintiff engaged an architect and contractor now 
constructing said hotel building, and denies that 
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the arehitect and contractor now constructing said 
hotel building was engaged by the said plaintiff 
either with or without the request of said defend- 
ant; affiant also denies that [31] the plaintiff at the 
request of this affant, or at all, secured a large and 
appreciable loan, or any loan whatsoever, for said 
defendants to finance said hotel construction, and 
denies that she ever informed plaintiff she was un- 
able successfully to negotiate a loan through other 
channels. 


With regard to the allegations of Paragraph VII 
of said Amended Complaint, affiant denies that 
within the knowledge of the defendants or any of 
them the plaintiff obtained specifications and prices 
of various firms as alleged in said paragraph, and 
denies that plaintiff, with the knowledge of defend- 
ants, sold at considerable financial sacrifice, or at 
all, an hotel of which he was the owner. 


With reference to the allegations of Paragraph 
IX of said Amended Complaint this affiant denies 
the whole thereof. 


Affiant also denies the allegations of Paragraph 
XT of said Amended Complaint. 


Referring to the allegations of Paragraph XII 
of the said Amended Complaint affiant admits that 
no proposed formal lease was ever tended plaintiff 
by defendants, and affiant denies all the remaining 
allegations of said paragraph. 


Referring to the allegations of Paragraph XIV 
of said Amended Complaint affiant denies that de- 
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fendants’ refusal to execute any lease to the plain- 
tiff was without cause or reason, and denies that no 
cause or reason was given plaintiff for such refusal ; 
affiant also denies the allegations of Paragraph XV 
of said Amended Complaint. 


Referring to the allegations of Paragraph XVI 
of said Amended Complaint, affiant denies that it 
was at the special instance or request of this cle- 
fendant that her son Charles W. Mapes, Jr., be 
associated with plaintiff as a second party to [32] 
said agreement of September 24, 1945, and as to 
whether plaintiff reposed sufficient or any faith 
and confidence in the said Charles W. Mapes, Jr., 
as alleged, affiant is without information or knowl- 
edge sufficient to base a belief, and denies the re- 
maining allegations of said paragraph. 


MRS. CHAS. W. MAPES. 
Subseribed and sworn to before me this 31st day 
of July, 1946. 
[Seal] B. C. YPARRAGUIRRE, 
Notary Public. [83] 
On application of defendants’ attorneys 


It Is Ordered that the time of hearing the fore- 
going Motion is hereby set for Sept. H, 1946, at 
the hour of 2:00 o’clock p.m. at the Federal Build- 
ing, at Reno, Nevada; and 


Further Ordered that a copy of the foregoing, 
with the Affidavit, Exhibit B referred to, be served 
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upon plaintiff at least 20 days before said hearing 
date. 


Dated: August 1, 1946. 


ROGER T. FOLEY, 
District Judge. 


Service, by copy, of the foregoing Notice of 
Motion, together with Exhibit B attached thereto, 
and the Order of Court, admitted this Ist day of 
August, 1946. 


PLATT & SINAT, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Aug. 2, 1946. [34] 


————$— <= 


[Title of District Court and Cause. ] 


ANSWER TO PLAINTIFF’S AMENDED COM- 
PLAINT FOR SPECIFIC PERFORMANCE 


Come now the above-named defendants and file 
this their Answer to the Amended Complaint, and 
admit, deny and allege as follows: 


ft 


Answering the allegations of Paragraph I of said 
Amended Complaint, the defendants admit the 
same, except that defendants deny that said defend- 
ant Charles W. Mapes, Jr., has conspired or con- 
federated with the said defendant Irene Gladys 
Mapes or with the defendant Gloria Mapes or with 
the defendant co-partnership, or with anyone whom- 
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soever to defeat the said plaintiff out of his just 
rights or equities herein or for any purpose what- 
soever. [35] 


JEL 


Answering the allegations of Paragraph II of 
said Amended Complaint, the defendants adimit the 
same. 

UE, 

Answering the allegations of Paragraph III of 
said Amended Complaint, the defendants admit the 
same, except that defendants deny that said defend- 
ant Irene Gladys Mapes was the owner of 167.64 
feet frontage on Virginia street as alleged, and deny 
said defendant owned to exceed 155.64 feet frontage 
on said Virginia street. 


iy: 


Answering the allegations of Paragraph IV of 
said Amended Complaint, the defendants admit the 
same, except that said defendants deny that the 
conveyance mentioned in said Paragraph IV, at the 
time of its execution or prior thereto, was made with 
knowledge by all of the defendants of the existence 
of said agreement of September 24, 1949, identified 
as Exhibit A; deny that the defendant Gloria Mapes 
had anv knowledge of the existence of said agree- 
ment any time prior to November 6, 1945. 


VE 


Answering the allegations of Paragraph V of said 
Amended Complaint, the defendants deny that on 
or about September 24, 1945, or at any time, the 
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bo 


defendant Ivene Gladys Mapes, also known as Mrs. 
Chas. W. Mapes, and Charles W. Mapes, Jr., 
entered into a written or any agreement whereby 
the above-named defendant lrene Gladys Mapes 
agreed to grant a lease to the said plaintiff and to 
the said defendant Charles W. Mapes, Jr.; deny 
that the said plaintiff and the said defendant 
Charles W. Mapes, Jr., agreed to receive a lease 
from the said defendant fvene Gladys Mapes of a 
certain new fire proof hotel, apartment, store build- 
ing or garage [86] to be erected by said defendant 
Trene Gladys Mapes on the lands described; deny 
that said agreement Exhibit A is certain, or definite 
or just or reasonable or mutual in its obligations or 
in all its material parts. 


Vit 


Answering the allegations of Paragraph VI of 
said Amended Complaint, the defendants deny that 
at the request of the defendant Irene Gladys Mapes, 
the plaintiff engaged the architect and/or contractor 
now constructing the hotel pbuilding on said 
premises ; as to whether the plaintiff conferred upon 
many or any occasions with the said architect, or 
with the contractor employed on the work, or with 
members of their official staffs, or as to whether 
plaintiff expended the necessary or any time or 
expense for attendance upon gaid conferences, the 
defendants are without knowledge or information 
sufficient to form a belief as to the truth of said 
averments. 

And defendants deny that said plaintiff conferred 
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upon many oceasions or at all with the defendants 
or any of them, except informally and on a few 
occasions with the defendants Mrs. Chas. W. Mapes 
and Charles W. Mapes, Jr.; deny that the said 
plaintiff, either with or without the request of the 
defendant Irene Gladys Mapes, secured a large or 
appreciable loan for the said defendants to finance 
the construction of the said hotel building and deny 
that the defendant Trene Gladys Mapes ever 1n- 
formed plaintiff she was unable to successfully 
negotiate the loan referred to through other 
channels. 


Vi 


Answering the allegations of Paragraph VII of 
said Amended Complaint, the defendants aver they 
are without knowledge or information sufficient to 
form a belief respecting the same, [87] except that 
defendants deny that the alleged good and valuable 
considerations in said agreement provided and as 
alleced in said Amended Complaint, were or are 
fair, just or equitable to the defendants herein or 
anv of them. 


Vili. 


Answering the allegations of Paragraph VIII of 
said Amended Complaint, the defendants deny that 
said Agreement Exhibit A was prepared by the 
attorney for the defendants, except that defendants 
admit that their attorney copied from a type-written 
document furnished him by the plaintiff and in 
making such copy or redraft said attorney merely 
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changed the wording to more nearly conform to 
legal phraseology, and except further that with the 
precedent approval of plaintiff and defendants Mrs. 
Chas. W. Mapes and Charles W. Mapes, Jr., said 
attorney added Paragraph 10 thereto; deny that 
eaid Exhibit A after being signed by plaintiff was 
promptly or at all returned by mail to the attorney 
for said defendants; that as to whether since the 
execution of said Exhibit A the plaintiff has always 
or at all been ready or willing to receive from the 
defendant Irene Gladys Mapes a lease of the said 
hotel structure whenever tendered, or to join in the 
execution of such a lease, the defendants are with- 
out knowledge or information sufficient to form a 
belief; deny that defendants have been informed or 
advised by plaintiff as to his alleged readiness and 
willingness. 


IX. 


Answering the allegations of Paragraph TX of 
said Amended Complaint, the defendants deny that 
they or any of them by word, or by act or by any 
conduct, or in any Manner whatsoever on the part 
of the said defendants or any of them, have waived 
the provisions of said Exhibit A respecting said 
requirement that the [38] parties thereto should 
immediately enter into a diseussion with each other 
as to the terms, conditions and details of said lease 
and the requirement that a lease should be given 
by the defendant Irene Gladvs Mapes to the plain- 
tiff and the said Charles W. Mapes, Jr., provided 
that the terms, conditions and details of said lease 
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could be mutually agreed wpon between the parties 
thereto within 10 days after the actual construc- 
tion of the hotel building had been commenced; 
deny that said defendants, in the manner alleged, 
or at all, had intentions to waive said requirements 
or that defendants had knowledge, understanding 
or recognition of the alleged or anv waiver; deny 
that said defendants or any of them are estopped 
or foreclosed from disclaiming the alleged or any 
waiver, or from asserting or claiming, or relying 
upon, the said provisions in Exhibit A or any of 
them; deny that since the execution of said agree- 
ment, or for a continuous or other period following 
the expiration of the said time provisions, the de- 
fendants by words or acts or conduct led plaintiff 
to believe that such a lease would be tendered and 
would be properly executed by all or any of the 
parties thereto or hereto; deny that plaintiff placed 
full or any reliance on defendants’ alleged word, 
acts or conduct; deny that almost continuously or 
otherwise from September 24, 1945, up to and in- 
cluding April 1, 1946, all or any of the parties to 
the said suit conferred at various times and inter- 
vals, except informally and on a few occasions; deny 
that all of the parties hereto at all or any of the 
times since September 24, 1945, to April 1, 1946, 
have treated or considered said Exhibit A in con- 
tinuous full force and effect or of any foree or 
effect, except that the defendants Mrs. Chas. W. 
Mapes and Charles W. Mapes, Jr., did not declare 
any refusal to proceed further under said Exhibit 
A until on or about April 1, 1946, and finally on 
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April 10, 1946, [89] when defendant Mis. Chas. W. 
Mapes was notified by the said Charles W. Mapes, 
Jr., that he would not sign the proposed lease with 
said plaintiff as co-lessee ; defendants are without 
knowledge or information sufficient to form a belief 
as to whether plaintiff believed from September 24, 
1945, up to and including April 1, 1946, that de- 
fendants would tender or execute said lease; deny 
that the alleged or any representations were made 
by defendants to the effect that they were acting im 
good faith; deny that on or about December 28, 
1945, at the request of the defendants or any of 
them, the plaintiff met the defendant Charles W. 
Mapes, Jr., at the office of the architect of said hotel 
pbuilding at Oakland for the purpose of discussing 
some changes in the plans for said building, or for 
any purpose whatsoever; deny that during the 
month of March, 1946, plaintiff conversed by phone 
between Los Angeles, California, and Reno, with 
the defendant Irene Gladys Mapes about the hotel 
or the plans therefor; deny that at said time plain- 
tiff told the defendant Lrene Gladys Mapes that he 
would call the defendant Charles W. Mapes, Jr., 
the next day and ask him to come to Los Angeles 
to look over plans for furniture and interior 
decorating; admit that bv appointment between 
plaintiff and Charles W. Mapes, J®., plaintiff met 
defendant Charles W. Mapes, Jx., on or about April 
1, 1946, together with an interior decorator of 
Barker Bros., Los Angeles, California, at the office 
of the architect of said hotel structure at Oakland, 


California ; 


fs) 
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That as to whether the plaintiff in the first part 
of January, 1946, went to San Francisco and inter- 
viewed the Dohrmann Hotel Supply Company or 
instructed said Company to get out plans for new 
equipment, designs and prices for dining rooms, 
kitchens, bars and other matters appertaining to 
hotel equipment, defendants have no knowledge or 
information sufficient to form a belief; [40] deny 
that these defendants well or otherwise knew of 
plaintiff’s alleged interview with said Dohrmann 
Hotel Supply Company, and except as above stated, 
the defendants deny the allegations of said Para- 
eraph IX. 


X. 


Answering the allegations of Paragraph X of 
said Amended Complaint, the defendants deny that 
during the period or time from September 24, 1945, 
up to and including about the 10th day of April, 
1946, the said defendants or any of them retained 
plaintiff’s $10,000.00 cash deposit, but admit that 
said cash deposit was retained from October 4, 1945, 
the date same was received by defendant Mrs. Chas. 
W. Mapes, until shortly after April 1, 1946, when 
the said defendant tendered the return of said 
$10,000.00 to the plaintiff; deny that during the 
period of time from September 24, 1945, to about 
April 10, 1946, the defendants by word, or act or 
conduet led plaintiff to believe that they would 
proceed further or at all under said Exhibit A. 


ay P. G. Denson vs. 
XI. 

Answering the allegations of Paragraph XI of 
said Amended Complaint, the defendants deny that 
in further or any recognition of the alleged waiver 
by defendants of said time element and the alleged 
estoppel, the defendants caused to be published in 
local newspapers or trade journals, featured or 
prominent illustrated articles stating that plaintiff 
would conduct and operate said hotel. 


KU. 


Answering the allegations of Paragraph XII of 
said Amended Complaint, the defendants deny that 
the alleged lack of observance or performance of 
the time elements of said agreement referred to was 
the fault of the defendants or any of them; deny 
that at any time prior to on or ebout March 18, 
1946, the plaintiff told defendants he was ready to 
sien a lease whenever they should prepare and sub- 
mit it; admit that no form of lease was ever ten- 
dered plaintiff by the defendants or any of them; 
deny that defendants had superior knowledge as 
to when final plans for said hotel structure were 
completed; deny that defendants had superior 
knowledge as to when actual construction com- 
menced; deny that no interview with plaintiff was 
sought by defendants for the final preparation of 
the lease; deny that said defendant are or that any 
of them is or were at fault or were neglectful or 
delinquent in not seeking or arranging such an 
interview or conference with plaintiff within {he 
periods of time set forth in said Exhibit A. 
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Answering the allegations of Paragraph XIIi of 
said Amended Complaint, the defendants deny that 
all the material or essential provisions of the pro- 
posed lease were or are expressly stated and set 
forth in said Exhibit A; deny that said Exhibit A 
contains all material or essential provisions, and 
deny that the parties agreed to that effect; deny 
that all other matters and things usually contained 
in similar leases would be merely incidental or in 
accordance with custom and usage, and deny that 
there exists any applicable custom or usage. 


PID 


Answering the allegations of Paragraph XIV of 
said Amended Complain, the defendants deny that 
notwithstanding the alleged continued acts, conduct 
or representations of defendants as therein alleged, 


the defendants personally or through their attorney 
on or about April 10, 1946, either with or without 
cause or reason, repudiated the said Exhibit A 
alleged agreement; deny [42] that said alleged 
agreement contained any binding lease obligations; 
deny that at any time after the expiration of ten 
days from January 25, 1946, date when actual con- 
~ struction of hotel building commenced, said Exhibit 
A was of any legal or binding force whatever; deny 
that no cause or reason was given plaintiff for de- 
fendants’ refusal to proceed further with said Ex- 
hibit A. 
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Answering the allegations of Paragraph XV of 
said Amended Complaint, the defendants deny that 
plaintiff bas fully or faithfully performed all or 
any acts or things, covenants or conditions in said 
agreement required of him to be performed; deny 
that plaintiff has always been ready, or willing, or 
able, or is now ready, or willing, or able, to enter 
into or execute said lease as n said Exhibit A pro- 
vided; deny that plaintiff always has been or is 
ready, willing or able to comply with all or any of 
the terms, covenants, agreements or conditions of 
said Exhibit A. 


XVI. 


Answering the allegations of Paragraph XVI of 
said Amended Complaint, the defendants deny that 
it was at the special instance or request of the de- 
fendant Irene Gladys Mapes that her son Charles 
W. Mapes, Jr., was associated with plaintiff as a 
second party to said alleged agreement Exhibit A; 
as to whether plaintiff reposed sufficient or any 
faith or confidence in the said Charles W. Mapes, 
Jr., to believe that he would faithfully or otherwise 
carry out his obligations under said Exhibit A, or 
that he would join with plaintiff in demanding and 
executing the lease as in said alleged agreement 
provided, the defendants are without knowledge or 
information sufficient to form a belief; deny that 
the said [43] defendant Charles W. Mapes, Jr., has 
wrongfully, unjustly or inequitably, or mn fraud of 
plaintiff’s rights, or otherwise, or at all, conspired 
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or confederated with his co-defendants, or either of 
them, in repudiation of said alleged agreement; 
deny that plaintiff has always or at all been ready, 
willing or able, or is now ready, willing or able per- 
sonally to assume, pay or perform in full all obliga- 
tions, acts or things required to be performed by the 
defendant Charles W. Mapes, Jr., under said al- 
leged agreement or lease; deny that said plaintiff 
is willing or able to take or execute said lease in 
his own name. 


XVII. 


Answering the allegations of Paragraph XVII of 
said Amended Complaint, the defendants deny the 
same. 


pey Ih: 


- Answering the allegations of Paragraph XVIII 
of said Amended Complaint, the defendants deny 
the same. 


For a further answer and first defense, the de- 
fendants allege and show: 


I. 


That on November 6, 1945, the defendant Mrs. 
Chas. W. Mapes, as grantor, executed and delivered 
a grant, bargain and sale deed of conveyance to de- 
fendants Charles W. Mapes, Jr., and Gloria Mapes 
as grantees, conveying to each of said grantees an 
undivided one-third interest in the property com- 
imonly known as the old Post Office Site situate on 
the southeast corner of First and Virginia streets, 
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Reno, Nevada; that said Gloria Mapes paid 
for her undivided [44] one-third interest in said 
property so conveyed to her the sum of $50,041.67 ; 
that said purchase was made as aforesaid in good 
faith by said defendant Gloria Mapes and said 
purchase price was paid without any knowledge or 
notice on the part of the said defendant Gloria 
Mapes of the existence of the alleged agreement 
dated September 24, 1945, a copy of which is an- 
nexed to plaintift’s Complaint herein and marked 
Exhibit A; that the said defendant Gloria Mapes 
had no knowledge or notice of the existence of the 
said Exhibit A document and transaction therein 
mentioned until long after November 6, 1945, the 
date of the purchase of said one-third interest by 
her as aforesaid. 


For a further answer and second defense, tne 
defendants allege and show: 


ie 


That as provided for in said Exhibit A, plans and 
specifications were to be prepared and then ap- 
proved in writing by the plaintiff and by the de- 
fendants Ivene Gladys Mapes and Charles W. 
Mapes, Jr., before any lease on said premises should 
become effective, and that within 10 days after the 
actual construction of said hotel building had been 
commenced, a written lease for all of said structure 
when completed, with the exceptions in said Ex- 
hibit A mentioned, should be entered into provided 
that the terms, conditions and details of said lease 
- eould be mutually agreed upon between the parties 


= 
‘ 
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to said Exhibit A; that the defendants Mrs. Chas. 
W. Mapes and Charles W. Mapes, Jr., at all times 
since September 24, 1945, and particularly at the 
time of commencement of construction of said hotel 
building and for 10 days and [45] more thereafter, 
were in Reno where for many years they have re- 
sided; that defendants repeatedly requested said 
plaintiff to meet with them and conclude the lease 
transaction; that said plaintiff did not reside in 
Reno and only made occasional and short visits and 
for the period of 10 days and more, fOsnvile TOT sev - 
eral months, more or less, said plaintiff was not in 
Reno or in any event did not personally contact the 
defendants, as a result of which the details of said 
proposed lease were not discussed by the parties 
as provided for in said Exhibit A, or at all: 


For a further answer and third defense, the de- 
fendants allege and show: 


iL, 


That as appears therefrom, said Exhibit A was 
intended by the parties thereto to be merely a pre- 
liminary memorandum of some of the basic things 
to be incorporated in the lease if and when details 
of same were agreed upon, and that said lease 
should contain all necessary provisions to fully 
- effectuate the intention and purpose of said pre- 
liminary agreement, and also to definitely set forth 
all usual and necessary conditions to the end that 
the rights and interests of each party should be 
conserved and protected, and defendants here aver 
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and specify, as some of the necessary conditions 
for the protection of the rights of the parties, the 
FOuO Mo: 


1. Non-assignability of the lease by lessees, or 
by either of them, without the written consent of 
the lessor. 


2. Interest of the lessees not to be transferable 
or pass in case of death, bankruptcy, receivership 
or pass by operation of law in any manner. [46] 


3. Inasmuch as lease rentals are upon a percent- 
age basis of gross proceeds of lessees’ business, the 
lease should require lessees to keep true books of 
account and give lessor right of free inspection and 
audit. 


4. A clause clarifying and particularizing Para- 
graph 9 of Exhibit A as to what amount proposed 
lease should require for taxes; what amount for 
upkeep on the building; what amount for insurance 
on the building; what amount of ‘‘ borrowed money,’’ 
and what rate of interest should be applied; what 
Amount pavable annually fer amortization of cost 
of building. 


5. A clause clarifying Paragraph 4 of Exhibit 
A as to what should constitute suitable, proper and 
necessary fixtures and equipment, and whom, if 
anyone, shall have power of determining in case the 
parties are unable to agree. 


6. Clause clarifying Paragraph 5 of Exhibit A 
in respect of either including or excluding the 
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garage and if excluded and lessor leases same to 
some third person, upon what terms and charges the 
lessees should have privilege of garage service for 
their guests. 


7. Clause clarifying Paragraphs 7, 8 and 9 of 
said Exhibit A as to the terms of the chattel mort- 
gage to be given as security for the rental payments, 
and how condition same as security for the rental 
payments provided for by the percentage clause of 
Exhibit A, and how condition same as security for 
the guaranteed minimum provided for by Para- 
graph 9 covering taxes, upkeep, insurance, interest 
on borrowed money and amortization—the amount 
of at least some of the items being impossible to 
ascertain in advance of the time said proposed lease 
was to be made. [47] 


8. Consequences of lessees’ noncompliance with 
the terms of the lease, whether giving lessor right 
to terminate with or without notice, and if the 
former, what kind of notice. 


9. Lessees to comply with all laws of the state 
and with local ordinances, statutes and regulations. 


10. Lessees to indemnify lessor against damage 
to lessor or other tenants, resulting from overflow 
or breakage of water or sewer pipes or damage from 
leakage. 

11. Lessor not to be liable for damages caused 
lessees by reason of any acts of other tenants of the 
building. 


12. Lessees’ failure to promptly pay charges of 
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public utilities as to leased part of the building and 
consequence of such failure as constituting default. 


13. Lessees to keep leased premises in repair 
and whether or not additions or improvements made 
by lessees are to remain on the property at the end 
of the term. 


14. Lessees to allow the usual ‘“‘For Rent” signs 
to be posted by lessor for some period next prior to 
termination of the lease. 


For a further answer and fourth defense, the 
defendants allege and show: 


if 


(a) That on September 24, 1945, it was con- 
templated and intended by all parties to said Ex- 
hibit A that plans of the proposed hotel structure, 
together with specifications for same, prepared by 
the Moorehead Company should be annexed to said 
Exhibit A [48] and be approved in writing by the 
parties thereto within the time limited; that no copy 
of any plans or of specifications were ever annexed 
to said Exhibit A and approved in writing by the 
parties; that on or about November 26th; again on 
or about December 12th and December 2%, 1945 ; 
and on or about January 25th and Mareh 9, 1946, 
the defendant Mrs. Chas. W. Mapes requested 
plaintiff to meet with said defendant and defendant 
Charles W. Mapes, Jr., for considering and approv- 
ing such plans and specifications and of discussing 
terms of the proposed lease; that said hotel struc- 
ture was to plaintiff’s knowledge commenced on or 


Irene Gladys Mapes, et al. 41 


about January 25, 1946; that said plaintiff neg- 
lected, failed and refused to meet with said de- 
fendants ; 


(b) That the $20,000.00 cash required by Para- 
graph 1 of said Exhibit A to be deposited by said 
Charles W. Mapes, Jr., and plaintiff P. G. Denson 
as a guarantee of their good faith, was not deposited 
contemporancously with the making of said Iux- 
hibit A, or at all, except that $10,000.00 was de- 
posited on or about October 4, 1945, but the remain- 
ing $10,000.00 has never been deposited or tendered 
to said defendant Mrs. Chas. W. Mapes. 


(c) That about six years prior to September 
94, 1945, said plaintiff proposed to defendant Mrs. 
Chas. W. Mapes that she construct an hotel on said 
lot referred to in Exhibit A and then lease said 
hotel to him, the said plaintiff, which proposal was 
promptly rejected by said Mrs. Chas. W. Mapes on 
the ground as then stated to said plaintiff that said 
lot had been acquired for the purpose of erecting 
thereon an hotel building to be leased exclusively 
to her son, the said Charles W. Mapes, Jr., together 
with such associates, if any, as he might consider ; 
that shortly prior to said September 24, 1945, said 
plaintiff renewed said subject by urging said de- 
fendant Mrs. Chas. W. Mapes that he, the plaintiff, 
be considered in a lease that was to be granted to 
the said Charles W. Mapes, Jr., on said hotel, the 
plaintiff representing [49] himself to be an experi- 
enced and capable hotel man and able to guide 
defendant’s said son in such a venture; that said 
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lease was to be given to said Charles W. Mapes, Jr., 
who, because of the said alleged experience and 
ability of said plaintiff, would consider the plain- 
tiff being associated with him as a co-lessee; that 
said plaintiff insistently urged the foregoing upon 
said defendant Mrs. Chas. W. Mapes; that said 
Charles W. Mapes, Jr., was at the time in the 
Armed Forces and was unable to attend upon all 
conferences; that the proposed association was dis- 
cussed between said Charles W. Mapes, Jr., and 
plaintiff upon the basis of 30% of net earnings to 
plaintiff and 70% to said Charles W. Mapes, Jr.; 
that said plaintiff was insistently urging said de- 
fendant Mrs. Chas. W. Mapes to sign some sort of 
a memo of some of the items to go into the proposed 
lease as he wanted to have such writing to “‘show”’; 
whereupon plaintiff submitted a typewritten form 
of preliminary memo to the said defendant and, 
after consideration and agreeing in the main thereto, 
the plaintiff, Charles W. Mapes, Jv., and Mrs. Chas. 
W. Mapes then repaired to the office of said de- 
fendants’ attorney and the Jatter, after discussing 
several changes, re-drafted said preliminary agree- 
ment and the same was later signed by the parties 
thereto; that said defendant Mrs. Chas. W. Mapes 
believed and relied upon the said representations of 
said plaintiff and would not otherwise have con- 
sidered granting a lease where plaintiff was to have 
an interest; that on or about April 1, 1946, the 
plaintiff and defendant Charles W. Mapes, Jr., had 
a meeting regarding terms of the proposed leasing 
association whereat being unable to agree, the said 
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Charles W. Mapes, Jr., informed the plaintiff he 
would not proceed further with the proposed ven- 
ture; whereupon plaintiff stated in effect that he 
held a contract for a lease and would compel recog- 
nition of himself alone, [50] if necessary, as the 
lessee and manager; that said defendant Charles 
W. Mapes, Jr., in an endeavor to reach an agree- 
ment as to said lease, as well as to the association 
of plaintiff in the conduct of said hotel, invited 
plaintiff to come to Reno for a conference; that 
plaintiff came to Reno on or about April 10, 1946, 
and a conference was held, but said plaintiff re- 
peated his claim to having a contract for a lease 
which he could and would enforce and the confer- 
ence abruptly terminated; that thereupon said 
Charles W. Mapes, Jr., advised the defendant Ms. 
Chas. W. Mapes of the foregoing and that he would 
not sign any lease with the plaintiff as co-lessee ; 
that plaintiff had previous notice to that effect; 
whereupon said defendant Mrs. Chas. W. Mapes 
notified said plaintiff she would return the $10,000.00 
deposited as aforesaid that the defendant Charles 
W. Mapes, Jr., agreed to said proposal for the 
return of said $10,000.00 and tender of same was 
made promptly after said April 10, 1946; that said 
plaintiff refused and continues to refuse to accept 
_ or permit a return of said $10,000.00 and insists 
npon the right asserted by him to secure a 20-vear 
lease upon said hotel structure to himself and said 
Charles W. Mapes, Jr., a8 co-lessee, oF to himself 
alone, if the said Charles W. Mapes, Jr., refuses to 
join as a co-lessee. 
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For a further answer and fifth defense, the de- 
fendants allege: 


It. 


That substantially, the only reason, as plaintiff 
well knew, for defendant Mis. Chas. W. Mapes 
signing said Exhibit A was as stated in subsection 
(c) of the fourth defense, here referred [51] to and 
made a part hereof; that at all times subsequent to 
September 24, 1945, and prior to April 10, 1946, 
said defendants were willing, irrespective of said 
Exhibit A, to meet with and endeavor to agree upon 
the terms of a 20-year lease to said Charles W. 
Mapes, Jr., and the plaintiff, and said Charles W. 
Mapes, Jr., was likewise willing to meet with plain- 
{iff and endeavor to agree upon the terms on which 
they would operate said hotel; that on or about 
April 10, 1946, said Charles W. Mapes, Jr., had a 
further conference with plaintiff in Reno in an 
endeavor to agree relative to their proposed hotel 
operation, at which plaintiff, among other things, 
insisted upon a wholly unfair sharing of proceeds 
ond of management; that plaintiff, among other 
things, asserted that he had a contract (referring 
‘9 Exhibit A) binding upon defendant Mrs. Chas. 
W. Mapes, which he proposed to enforce regardless 
of whether said Charles W. Mapes, Jr., joined as a 
co-party; that defendant Charles W. Mapes, Jr., 
then notified plaintiff that because of the latter’s 
caid unfair and unacceptable demands, he, the said 
Mapes. Jr., would proceed no further regarding the 
subject matter of said Exhibit A and would not 
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sign any lease or agreement whatsoever with plain- 
tiff as a co-party; that said Charles W. Mapes, Jy 
thereupon notified defendant Mis. Chas. W. Mapes 
that he would not sign the proposed or any lease 
with said plaintiff as co-lessee; that thereupon the 
defendant Mrs. Chas. W. Mapes, with the approval 
of said defendant Charles W. Mapes, Jr., notified 
plaintiff that she would return said $10,000.00 and 
tender thereof was duly made shortly after said 
April 10, 1946, but plaintiff refused and continues 
to refuse to accept or permit a return of said 
$10,000.00 and to insist upon a 20-year lease upon 
said hotel structure to himself and said Charles W. 
Mapes, Jr., or to himself alone if the said Charles 
W. Mapes, Jr., refuses to join as co-lessee. oz | 


For a further answer and sixth defense, the de- 
fendants allege and show: 


iP 


That under the proposed rental terms mentioned 
in Paragraph 5 of said Exhibit A, the total guaran- 
teed rental on a 20-year lease, to be paid to the 
owner of said hotel building, when completed, not 
including the 8 store spaces on Virginia street and 
3 store spaces on First street, would, as nearly as 
defendants are able to state, approximate $9000.00 
-per month; 

That under the proposed guarantee of Paragraph 
9 of said Exhibit A, the rental income from the 
entire building, the amount sufficient to cover pay- 
ments required for taxes, upkeep, insurance, interest 
on borrowed money, and to amortize the cost of 
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said building within said proposed 20-year lease 
period, would, as nearly as defendants are able to 
state, approximate $10,000.00 per month ; 

That the fair and reasonable net rental for said 
premises under the same conditions as to time, not 
including the said 8 store spaces on Virginia street 
and 3 store spaces on First street, would be not less 
than $25,000.00 per month, and inclusive of said 
store spaces, the fair and reasonable net rental 
would be not less than $30,000.00 per month. 


i. 


That as defendants are informed and believe and 
so allege the fact to be, the cost of placing in said 
hotel structure such furniture, fixtures and equip- 
ment as should be suitable, proper and necessary 
to furnish and equip the same as a first class hotel 
and apartment building will be at least $300,000.00, 
and not $150,000.00 as mentioned in Paragraph 4 
of said Exhibit A. [53] 


Wherefore, defendants pray: 


(a) That plaintiff take nothing by his Amended 
Complaint and action herein; 


(b) That it be decreed that said Exhibit A is 
null and void and is not and never became a legal 
contract ; 


(c) That said plaintiff be ordered and decreed 
to deliver up said Exhibit A to the Clerk of this 
Court for complete cancellation thereof, and that 
said plaintiff be perpetually enjoined from making 


Trene Gladys Mapes, et al. 47 


or asserting any claim against said premises or 
against the defendants, or any of them, by reason 
of said Exhibit A; 

(d) That defendants be awarded such further 


relief as the equities of the case may warrant and 
which to the court shall seem meet and proper. 


H. R. COOKH, 
JOHN D. FURREY Ji: 
Attorneys for Defendants. 
Service, by copy, of the foregoing Answer to 
Amended Complaint admitted this 30th day of Sep- 
tember, 1946. 
PLATT & Seer 
Attorneys for Plaintiff. 


[Endorsed]: Filed Oct. 1, 1946. [54] 


———$————$—— 


[Title of District Court and Cause. ] 


Direct Interrogatories to be Propounded 
S. P. BARASH 


1. Q. Please state your full name and place of 
residence. 

A. Sidney Phillip Barash, 2406 La Mesa 
Drive, Santa Monica, California. 

2. Q. Are you acquainted with the plaintiff, P. G. 
Denson, and if so, how long have you 
known him? A. About fifteen years. 

3. Q. Are you acquainted with Gladys Irene 
Mapes, also known as Mrs. Charles W. 
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Mapes, and Charles W. Mapes, Jr., and 
Gloria Mapes, or either or any of them? 
I met Mrs. C. W. Mapes in 1940. I do not 
know the others. 


If vour answer to the previous question 1s 
in the affirmative, state when and where 
you met them or any or either of them. 

T met Mrs. Mapes early in 1920. 


Please state whether or not you discussed 
the construction and operation of a hotel 
on the Mapes property, known as the old 
post office site on Virginia Street, in Reno, 
Nevada, with Mrs. Mapes [55] some time 
during February or March, 1940? 

Nee 


If your answer to the previous question is 
in the affirmative, please state who was 
with you at the time you discussed the mat- 
ter of the construction and operation of a 
hotel on the property aforesaid. 

Mr. P. G. Denson, Mr. Douglas Stone and 
Mr. Leon Huckens. 


If you have already testified that you had 
a conversation or conversations with Mrs. 
Mapes, please testify what the conversa- 
tion or conversations were, to the best of 
your recollection. 

Mr. Denson had plans for a hotel to be 
erected on the old post office site and I was 
requested to advise all the parties con- 


10. 


1g 
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cerned regarding the possibility of secur- 
ing a mortgage loan on the new develop- 
ment as well as the terms of such a loan. 


Please state why you went to Reno at that 
time and at whose request. 

At Mr. Denson’s request, see ‘‘7’’ for 
reasons. 


Please state whether or not Mr. P. G. 
Denson had any conversation or conversa- 
tions with Mrs. Mapes regarding the con- 
struction, operation, and financing of said 
proposed hotel. A. Yes. 


If your answer to the previous question is 
in the affirmative, please state what said 
conversation or conversations consisted of, 
when and where they took place, and who 
was present. 

The meeting took place at Mrs. Mapes’ 
home. The parties present and the subject 
of the conversation is covered in ‘‘6’’ and 
coe. 

If negotiations were carried on in respect. 
to the construction, operation, and financ- 
ing of said proposed hotel, please state the 
conversations relating thereto, or, if you 
cannot remember the conversations, please 
state the substance of said conversations 
and particularly the conversations or sub- 
stance of conversations relating to the pos- 
sible leasing and operation of that hotel by 
P. G. Denson, if such was the case. 
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Mr. Denson proposed to lease the hotel, on 
a percentage lease and the discussion was 
mostly about the size, number of rooms and 
estimated cost of the building. 


Tf negotiations continued for the construc- 
tion, operation, and financing of said pro- 
posed hotel, please state how long said ne- 
gotiations continued and the reason for the 
termination of said negotiations, if you 
know. 

This was the only meeting I attended. 


Please state how many times you came to 
Reno to discuss said proposed hotel with 
Mrs. Mapes and also state if you know 
how many times Mr. P. G. Denson called 
upon Mrs. Mapes and how many times Mr. 
Douglas Stone and Mr. L. W. Huckins 
ealled upon Mrs. Mapes in Reno, Nevada. 
T called only once. I have no way of know- 
ing how many times the other parties went 
to Reno or met Mrs. Mapes. 


Please state of your own knowledge whether 
or not Douglas Stone, the architect, pre- 
pared any drawings, pictures, and plans 
for Mrs. Mapes some 4ime about March, 
1940. 

He had some sketches with him at this 
meeting described above. 


If the said Douglas Stone did prepare 
drawings, pictures, and plans, please state 


16. 


17. 


18. 


1k 


20. 


a 
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if said drawings, pictures and plans were 
submitted to Mrs. Mapes for her approval. 
Yes, 


Please state whether or not the name of 
the proposed hotel was designated on said 
drawings prepared by Douglas Stone and 
if so, what the name was. 

I don’t know. 


Please state how long you have known Mr. 
P. G. Denson, the plaintiff in this case. 


‘About fifteen years. 


Have you ever had any business dealings 
with P. G. Denson in respect to hotels? 
Yes. 


Please state your opinion of P. G. Denson 
as a successful hotel operator and give the 
basis for your answer. 

Mr. Denson is a competent and capable 
hotel operator. He was successful in all his 
hotel operations. 


Do you consider the terms of a proposed 
lease as set out in Exhibit ‘‘A’’ attached 
to these direct interrogatories just, fair, 
and equitable to the Lessor and if so, state 
why ? 

Yes they are fair and are more generous 
than I would offer. I think 25% of room 
gross is ample and 3% of food gross is 
ample where tenant is supplying the equip- 
ment and furniture. The minimum guaran- 
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tee as covered by clause *‘9’’ in the agree- 
ment is larger than I would personally 
agree to. 


Please state whether or not you have been 
or are connected with the operation or 
management of a hotel or hotels. 
Only as a consultant and expert. 


If your answer to the previous question 1s 
to the effect that you have been, or now 
are, an operator or connected with the 
management of a hotel or hotels, please 
give the names and locations of the hotel 
or hotels or periods of time you have 
been so engaged. 

Have been consultant in hotel operations 
on the Pacific Coast for 30 years. 


Please state your experience, if any, as the 
lessee of a hotel or hotels, giving the names 
of said hotel or hotels, if any, and the 
period of time you acted as lessee. 

Same as above. 


/s/ §. P. BARASH. [57] 


State of California, 
City and County of San Francisco—ss. 


On this 3rd day of December, in the year One 
Thousand Nine Hundred and Forty-six, before me, 
Margaret M. Lynch, a Notary Public, in and for 
the City and County of San Francisco, State of 
California, residing therein, duly commissioned and 
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Are you acquainted with the reputation of 
the plaintiff, P. G. Denson, as to his integ- 
rity and his capabilities as a hotel man and 
manager, and with his financial responsi- 
bilities ? 

In regard to Mr. Denson’s reputation as a 
hotel man, will say that he is far above the 
average—very efficient and a_ practical 
business man, also knows how to meet the 
public, a good mixer with his guests and 
makes friends. Tas the ability of selecting 
capable men for his assistants, pays top 
salaries and alwavs has an excellent chef 
and serves the very best of foods. 

Regarding his character—Mr. Denson 
has a very lovable disposition and is a man 
of fine character—prince of a fellow; born 
in Georgia, is a real Southerner, and I 
venture to say has more sincere friends 
than any other hotel man in California. 

Mr. Denson’s reputation is A-1 and as 
to his integrity, his word is as good as his 
bond. 

His financial condition in 1940 was more 
than ample to furnish the hotel and now, 
in 1946, I know he is financially able to 
carry out all obligations in regard to his 
contract with Mrs. Mapes; in fact, he can 
furnish the entire hotel and in my judg- 
ment Reno is lucky in securing a man like 
Mr. Denson. Mr. Denson is capable and 
should have complete charge of all man- 
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agement; in other words, he is an excellent 
and efficient operator and if it could be 
arranged it would simplify matters to have 
only one manager. 


7. Q. If your answer to the last question be in 
the affirmative, please state what his repu- 
tation in this respect is and upon what do 
you base it. Please answer with as much 
detail as possible. 

A. Question No. 7 has been fully answered in 
my answer to question No. 6—as stated 
above, I have known Mr. Denson for 18 
years—so feel that I am qualified to state 
the above facts. 


/s/ LEON HUCKINS. 


The State of Texas, 
County of Dallas—ss. 


I, Margaret Joy Smith, a Notary Public in and 
for Dallas County, ‘Texas, do hereby certify that 
the foregoing answers of Leon Huckins, the witness 
before named, were made, reduced to writing and 
read over to the witness in the due order of such 
interrogatories and cross-interrogatories, and were 
then signed and sworn to by the witness before me. 


Given under my hand and seal of office this 5th 
day of December, A.D. 1946. 


[Seal] /s/ MARGARET JOY SMITH, 
Notary Public in and for 
Dallas County, Texas. 


[Endorsed]: Filed Dec. 13, 1946. [67] 
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words, we had 100 cent dollars for con- 
struction. 

I managed the Sir Francis Drake from 
1928 to 1938 (10 years) and in 1988 the 
Huckins interest sold out to the Hilton 
Hotel Co. [65] 


Are you acquainted with the plaintiff in 
the action, P. G. Denson, and if so, how 
long have you known him? 

Yes, I am acquainted with Mr. P. G. Den- 
son; have known him for about 18 years. 


State whether you visited in company with 
the plaintiff, P. G. Denson, Mrs. Irene 
Gladys Mapes of Reno. Nevada, one of the 
above named defendants, and if so, when, 
where and upon how many occasions? 
Yes—in 1940 with Mr. Denson I made six 
or eight trips to Reno and discussed with 
Mrs. Mapes the building of a hotel on the 
old Post Office site. 

Mr. Denson and I suggested plans for 
all floors and it is rather singular that our 
plans are practically the same as the pres- 
ent plans—that is, we located stores on the 
two streets—lobby in rear of stores and 
Coffee Shop adjacent to lobby near river. 

We suggested having some apartments 
in addition to hotel rooms and the top floor 
for catering, gaming, etc. 

We secured the services of Douglas 
Stone, a prominent 8S. F. architect. Mr. 
Stone drew several floor plans and exterior 
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elevations and we made two or three trips 
to Reno with Mr. Stone to discuss plans, 
ete., with Mrs. Mapes. 

We also discussed with Mrs. Mapes the 
financing of the hotel. It was understood 
Denson and Huckins were to lease the 
entire building with the exception of the 
stores, also we were to furnish the hotel 
and give chattle mortgage on furniture to 
secure our lease. 

Mrs. Mapes made one or two trips to 
S. F. to discuss project with us. 

We were financially able to furnish hotel 
unincumbered and we also spent consider- 
able time and money on the Reno project; 
all this was in the year 1940—the hotel was 
to be leased to Denson and Huckins, each 
owning 50% of corporation. 


Please state who were present at these 
visits or interviews, and what as nearly as 
you recall, with as much detail as possible, 
was said by any and all of them. 

Most of the question has been answered in 
question 4. Mrs. Mapes, Mr. Denson and 
T were present at all meetings, and Mr. 
Stone was present at two or three con- 
ferences. 

Mrs. Mapes seemed quite anxious to lease 
hotel to us, but was not satisfied with Mr. 
Stone’s plans—yet, her present architect 
is using practically the same layout of 
stores, public rooms, bedrooms, apartments 
and sky room, ete. 
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garage receipts, or, if the first party leases the 
garage to a third person, the second parties are to 
have the privilege of garage service for their guests 
on terms to be mutually agreed upon. 


6. That said lease shall provide that the second 
parties are to execute and deliver to the first party 
a first chattel mortgage covering the furniture, fix- 
tures and equipment placed in the hotel and apart- 
ments as aforesaid, to secure the rental payments 
as provided in said lease. 


7. That after said lease is executed between the 
parties hereto and if the second parties fail either to 
provide and place said furniture, fixtures and equip- 
ment in said hotel rooms and apartments as afore- 
said, or if they fail to execute and deliver said chat- 
tel mortgage as such security as herein required, 
then the cash so deposited with the first party shall 
belong absolutely to the first party as a considera- 
tion for her entering into this agreement. 


8. If after said lease is executed between the 
parties hereto as above provided, and the second 
parties provide and place said [60] furniture, fix- 
tures and equipment in said hotel and apartments 
as aforesaid, and the second parties execute and de- 
liver said chattel mortgage as security as herein re- 
quired, then the cash so deposited with the first 
party shall belong to and be delivered to said second 
parties by the first party. 


9. The second parties as a part of said lease, will 
guarantee to said first party that the total annual 
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income from the entire building which the first 
party will receive will be in an amount at least suffi- 
cient to cover payments required of the first party 
for taxes, upkeep, Insurance, interest on borrowed 
money, and to amortize the cost of said building 
within said lease period. 


10. The said lease shall contain all necessary 
provisions to fully effectuate the intent and pur- 
poses of the parties hereto as stated in this prelimi- 
nary agreement and also to definitely set forth all 
usual or necessary conditions to the end that the 
rights and interests of each party shall be properly 
conserved and protected. 


11. Time is of the essence of each and every 
term, covenant and agreement herein mentioned. 


In Witness Whereof, the parties hereto have 
hereunto set their hands, the day and year first 
above written. 

IRENE GLADYS MAPES. 


Witnesses to the signature of First Party: 
| B. C. YPARRAGUIRRE, 
H. R. COOKE. 
CHARLES W. MAPES, JR., 
P. G. DENSON, 
Second Parties. 


Witnesses to the signature of Charles W. 
Mapes, Jr.: 
H. R. COOKE. 


Witnesses to the signature of P. G. Denson: 
H. R. COOKE. [61] 
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Cross-Interrogatories to Be Propounded to 8. ies 
Barash, a Witness on the Part of Plaintiff 


alr 


bo 


Q. 


Se ee 


If you answer Direct Interrogatory No. 20 
in the affirmative, by stating that the pro- 
posed lease is just, fair and equitable to 
the lessor, what value did you assume for 
the lot or land upon which the hotel build- 
ing is situate? 

Mrs. Mapes stated in 1940 the heal was 
worth £300,000. The ground floor income 
would bear this out. 


What amount did you assume as the 1n- 
come from the eleven store spaces excepted 
from the lease arrangement? 

Mrs. Mapes stated in 1940 the stores would 
readily rent for $30 per front foot. If that 
was correct their present value. would be 
about $50. 


What amount did you assume as necessary 
to cover interest on borrowed money ? 
4% on $700,000. 


What rate of interest did you assume on 
such borrowed money ? 
4% on $700,000. 


What amount did you assume to cover cost 
of insurance ? 
$3,000 to $5,000 per year. 


What amount did you assume to cover cost 
of upkeep? A. $1000 per. year. 
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What amount did you assume for payment 


of taxes? 
£20,000 to $25,000 for real estate taxes. 


What amount did you assume as the total 
annual income from the entire building 
which the lessor would receive? 

$241,500. 


How many hotels haave you operated in 
Nevada—state the names, locations, length 
of time, and capacity you were connected 
therewith ? A. None. 


What figure did you assume in your answer 
to Direct Interrogatory No. 20 for alloca- 
tion to the premises to be leased for hotel 
purposes and what amount did you allocate 
to the eléven store spaces which were ex- 
cepted from the lease agreement? 

The hotel food and liquor should 


bring in 2.032522 = $181,500 
The stores should bring im. 22 60,000 
$941,500 


The attached statement mentioned in said 
Direct Interrogatory No. 20 provides that 
if the percentage of gross receipts shall not 
equal monthly $2083.88, then the second 
parties (lessees) shall make up and pay to 
the first party the deficiency on any of the 
four [62] classifications mentioned in said 
statement. In your answer to said direct 


me. ©. 


13. Q. 


ia Q. 


A. 
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interrogatory, which of the two minimum 
rental provisions mentioned in said state- 
ment did you use in reaching your conclu- 
sion ? 

Neither. I don’t think either minimum ap- 
plies in view of the percentage rentals. 


If you answer Direct Interrogatory No. 20 
to the effect that the proposed lease was 
just, fair, and equitable to the lessor, please 
state what figure you assumed as the size 
and capacity of the garage mentioned in 
paragraph 5 of the agreement? 

Not considered. 


If you answer Direct Interrogatory No. 20 
to the effect that rentals and other terms of 
the proposed lease are in your opinion just, 
fair and equitable to the lessor, please state 
what figure, terms, rental or other condt- 
tions you assumed the parties, plaintiff and 
defendants, should or would or ought to 
agree upon for the privilege of garage serv- 
ice for defendants’ guests in case the ga- 
rage was leased to a third person, as men- 
tioned in paragraph 5 of said attached 
agreement ? 

Not considered as immaterial to total in- 
volved. 


What do you understand are the terms of 
the lease contemplated by the agreement 
referred to in Direct Interrogatory No. 20? 
20 year lease unfurnished based on 30% of 


15. 


16. 


AWE, 
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room gross, 10% of liquor gross, 5% of 
food gross. 


In answering Direct Interrogatory No. 20, 
do vou understand that the terms of the 
lease contemplated by the agreement re- 
¢erred to in Direct Interrogatory No. 20 
permitted the lessees to assign the lease or 
their interest therein without the consent 
of the lessor? 

Not covered in agreement. Most leases 
have standard clauses on transfer which 
enable transfer to competent financially re- 
sponsible hotel operator by owner’s con- 
sent. 


In answering Direct Interrogatory No. 20, 
what did you assume the sky room in the 
proposed hotel was to be used for? 

Food, liquor and dancing and other serv- 
ices of lawful nature. 


What figure did you assume in making said 
answer, as to the probable gross income 
from the operation of the sky room ? 

Not separated from total income as a sep- 
arate operation. 


What figure did you assume as the net in- 

come from the sky room operations? 

I am not trying to figure net income. The 

proposed lease was [63] based on gross in- 

come figures which were estimated by mie: 
/s/ S. P. BARASH. 
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State of California, 


City and County of San Francisco—ss. 


On this 3rd day of December, in the year One 
Thousand Nine Hundred and Forty-six, before me, 
Margaret M. Lynch, a Notary Public, in and for the 
City and County of San Francisco, State of Cali- 
fornia, residing therein, duly commissioned and 
sworn, personally appeared 8. P. Barash, known to 
me to be the person whose name is subscribed to the 
within instrument, and acknowledged to me that he 
executed the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my Official Seal, at my office, in 
the City and County of San Francisco, State of 
California, the day and year in this certificate first 
above written. 


[Seal] MARGARET M. LYNCH, 


Notary Public in and for the City and County of 
San Francisco, State of California. 


[General ] 


My commission expires February 10, 1948. 


[Endorsed]: Filed Dee. 13, 1946. [64] 
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[Title of District Court and Cause. | 


Direct Interrogations to be propounded 


LEON HUCKINS 


A witness on behalf of Plaintiff. 


ie. 


2 


A. 


Q. 


Please state your full name, present ad- 
dress and occupation or profession. 

Leon Wood Huckins, Dallas, Texas, 4726 
Coles Manor Place; retired from business. 


Have you ever been engaged in the hotel 
business, and if so, in what capacity. 
Please answer fully. 

Yes—the four Huckins brothers have been 
in the hotel business all their lives and at 
one time owned or operated twelve hotels. 
Personally, I have managed the following 
hotels: 

Huckins Hotel, Sedalia, Missouri. 

Caddo Hotel, Shreveport, Louisiana. 

Huckins Hotel, Oklahoma City, Okla- 
homa. 

Westbrook Hotel, Fort Worth, Texas. 

Sir Francis Drake Hotel, San Francisco, 
California. 

T might add I purchased the property at 
the corner of Sutter and Powell Streets in 
SF. in 1927, selected the architect and let 
pbuilding contract with Lindgren and Swin- 
erton, who built the Sir Francis Drake, 
costing between 3 and 4 million dollars. 

The above hotel was financed without 
any expense to the corporation. In other 
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other valuable and sufficient consideration present 
and received, the receipt whereof is hereby mutually 
acknowledged by the parties, that contempora- 
neously with the execution and delivery hereof, the 
second parties shall deposit with first party the sum 
of $20,000.00 in cash as a guarantee of their good 
faith and by way of inducement for the first party 
to enter into this agreement. 


2. That the first party agrees to complete said 
structure at said location subsequently, according 
to said completed and approved plans, and speci- 
fications to be prepared and approved, on or before 
Bemmaty 1, 1947. 


3. The parties hereto shall immediately enter 
into a discussion with each other as to the terms, 
conditions and details of said lease; that the period 
of said lease shall be not less than twenty (20) 
years from the date the premises are in condition 
for possession thereof to be delivered. The. parties 
hereto agree that when such terms, conditions and 
details have been mutually agreed upon they shall 
immediately thereupon enter into a written lease 
with each other for all of said structure when com- 
pleted, with the exceptions above noted; provided, 
that the terms, conditions and details of said lease 
can be mutually agreed upon between the parties. 
hereto within 10 days after the written contract for. 
the construction of said structure has been entered 
into by the first party and within 10 days after the 
actual construction has been commenced. 


4. That said lease shall provide, among other 
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things, that as soon as the hotel, rooms and apart- 
ments in said structure are ready for occupancy by 
the second parties, the second parties will at their 
own cost, now estimated at $150,000.00, provide and 
place in said structure such furniture, fixtures and 
equipment as shall be suitable, proper and neces- 
sary to furnish and equip the same as a first class 
hotel and apartment building. [59] 


5. That the rental for said structure when com- 
pleted, with the exceptions noted above, shall be as 
follows: 


5% of gross receipts from food sales 

10% of gross receipts from liquors, wines 
and beer sales. 

30% of gross receipts from hotel, rooms and 
apartments. 
All rentals payable monthly. 


Provided, that in the event the said percentage of 
gross receipts shall not equal monthly: 


For coffee shop, dining room 


AOI GGUCTL. ........< ene eee $ 600.00 
WORmIONNOE 0.5.2.6... 1000.00 
Orgs ky LOOM... 330.33 
For mezzanine floor banquet room ........ 150.00 


then in such case, the second parties shall make up 
and pay to first party the deficiency on any of said 
four classifications so failing. 


If the lease is to include the garage, then the sec- 
ond parties shall pay monthly 10% of the gross 
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sworn, personally appeared 8S. P. Barash, known to 
me to be the person whose name is subscribed to the 
within instrument, and acknowledged to me that 
he executed the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my Official Seal, at my office, in 
the City and County of San Francisco, State of 
California, the day and year in this certificate first 
above written. 


[Seal] MARGARET M. LYNCH, 


Notary Public in and for the City and County of 
San Francisco, State of California. 
[General] 


My commission expires February 10, 1948. 


EXHIBIT A 
Agreement 


This Agreement entered into this 24th day of 
September, 1946, by and between Irene Gladys 
Mapes, also known as Mrs. Chas. W. Mapes, of 
Reno, Nevada, hereinafter designated “‘first party,”’ 
and Charles W. Mapes, Jr., of the same place, and 
P. G. Denson, of Visalia, California, hereinafter 
designated ‘‘second parties” ; 


Witnesseth: 


That Whereas, the first party intends to construct 
a new fireproof hotel, apartment, store building and 
garage, the total expense of which is now estimated 
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at $800,000.00, or thereabouts, at the Southeast cor- 
ner of Virginia and First Streets in the City of 
Reno, Nevada, having a frontage on Virginia Street 
of 167.64 feet and a frontage on First Street of 
139.55 feet, in accordance with plans, a copy of 
which are annexed hereto, and specifications which 
are to be prepared by The Moorehead Company of 
Los Angeles, California, and which plans and speci- 
fications must be approved in writing by the parties 
hereto before any lease on said premises shall be- 
come effective; and 


Whereas, inclusion of 12 feet of said frontage on 
Virginia Street, extending 139.55 feet easterly from 
Virginia Street is conditioned upon the first party 
consummating the purchase thereof from the City 
of Reno, negotiations therefor with the said City 
being now in progress; and 


Whereas, it is contemplated the first party shall 
grant a lease to the second parties and the second 
parties shall receive a lease from the first party of 
all of said structure when completed, except eight 
(8) stere spaces on Virginia Strect and three (3) 
store spaces on First Street, on the first floor of said 
structure, as shown by the preliminary plans dated 
August 31, 1945, made by the said Moorehead Com- 
pany, a copy whereof is annexed hereto and made 
a part hereof. 


Now Therefore, This Agreement Further Wit- 
nesseth: [58] 


1. That in consideration of the premises and for 
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Direct Interrogations to be Propounded 
THOMAS HE. HULL 


1. Q. Please state your full name and place of 
residence. 
A. Thomas E. Hull, 7000 Hollywood Blvd., 
Hollywood, California. 


2. Q. Do you at the present time own any hotels 
in the State of California, and if so, please 
state their names and locations? 

A. Hollywood Roosevelt; El Rancho, Sacra- 
mento, Calif.; Mirmar Hotel, Santa 
Monica; Arrowhead Springs Hotel. 


3. Q. Have you ever formerly owned any hotels 
in the State of California, and if so please 
state their names and locations. 

A. Same as above. 


4. Q. Are you acquainted with Peter G. Denson, 
who resides at the Sir Francis Drake 
Hotel, San Francisco, California, and if 
so, how long have you known him? 

A. Twenty-five years. 


5. Q. Do you know of your own knowledge 
whether Mr. Denson has had any hotel ex- 
perience, and if so, what is the nature and 
character of that experience? Please 
answer with as much detail as possible. 

A. Owning and operating several hotels of 
prominence over the past 25 years. 


6. Q. Do you know the reputation of Mr. Peter 
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G. Denson, the [68] plaintiff in this action, 
for his ability, integrity and efficieney as 
a hotel man and hotel operator? 

Excellent. 


If your answer to the last question is in 
the affirmative, please state what in your 
opinion his ability, integrity and efficiency 
as a hotel man and hotel operator is. 

By the financial success he has achieved 
and by the reputation for his ability that 
he has in the hotel fraternity and with 
people such as bankers, attorneys, who have 
had connections and knowledge of his op- 
erations over the past 25 years. 


Assuming that there is being constructed 
in Reno, Nevada, what is known as the 
Mapes Hotel, at a cost and expense of ap- 
proximately one million four hundred 
thousand dollars, and assuming that a con- 
templated lessee or lessees thereof are to 
adequately and suitably furnish the same 
and pay the costs and expenses therefor 
and give a chattel mortgage thereon as a 
guarantee for the payment of the rent, 
please state whether in your opinion the 
attached statement and agreement as to the 
rental price and consideration for said 
lease is fair, equitable and just to the lessor, 
and is a fair, just and adequate amount to 
pay as rental for said hotel premises in 
accordance with the usual custom and prac- 
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tices of hotel operations on the Pacific 
Coast. 

J, personally, originated the first percent- 
age lease on a hotel property in California, 
the same being at the Mayfair Hotel, Los 
Angeles, California. This lease was auto- 
matic in percentages—as per the terms as 
recited in the following brief. 

The Mayfair lease by 15 years’ experi- 
ence has proven suecessful and fair to all 
parties concerned, and has been used by 
hotel accounting houses as a yardstick and 
considered workable, practical and a fair 
basis of computing the terms of rental per- 
centage basis. I personally think the terms 
of rental as recited in the brief is extremely 
fair to the lessor. he percentages as out- 
lined under the terms of rental in the lease 
brief attached can be appled to the gross 
receipts as estimated herewith, thereby 
leaving net returns to the lessor of suffi- 
cient amount to amortize the invested capi- 
tal over a 20-year period, plus taxes, in- 
surance and interest on borrowed capital, 
ete. [69] 

‘That the rental for said structure when 
completed, with the exceptions noted above, 
shall be as follows: 

5% of gross receipts from food sales. 
10% of gross receipts from liquors, wines 
and beer sales. 
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30% of gross receipts from hotel, rooms 
and apartments. 
All rentals pavable monthly. 
‘‘Provided, that in the event the said 
percentage of gross receipts shall not equal 
monthly— 
For coffee shop, dining room and 


kitchen... eee $ 600.00 
For lounge 2 eee 1000.00 
For skyroom eee 333.33 


For mezzanine floor banquet room 150.00 


then in such case, the second parties shall 
make up and pay to first party the defi- 
ciency on any of said four classifications 
so failing. 

‘“‘Tf the lease is to include the garage, 
then the second parties shall pay monthly 
10% of the gross garage receipts, or, if the 
first party leases the garage to a third per- 
son, the second parties are to have the 
privilege of garage service for their guests 
on terms to be mutually agreed upon. 

‘‘That said lease shall provide that the 
second parties are to execute and deliver 
to the first party a first chattel mortgage 
covering the furniture, fixtures and equip- 
ment placed in the hotel and apartments 
as aforesaid, to secure the rental payments 
as provided in said lease. 

“That after said lease is executed between 
the parties hereto and if the second parties 
fail either to provide and place said fur- 
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niture, fixtures and equipment in said hotel 
rooms and apartments as aforesaid, or if 
they fail to execute and deliver said chattel 
mortgage as such security as herein re- 
quired, then the cash so deposited with the 
first party shall belong absolutely to the 
first party as a consideration for her enter- 
ing into this agreement. 

‘‘Tf after said lease is executed between 
the parties hereto as above provided, and 
the second parties provide and place said 
furniture, fixtures and equipment in said 
hotel and apartments as aforesaid, and the 
second parties execute and deliver said 
chattel mortgage as security as herein re- 
quired, then the cash so deposited with the 
first party shall belong to and be delivered 
to said second parties by the first party. 

‘The second parties, as a part of said 
lease, will guarantee to said first party that 
the total annual income from the entire 
building which the first party will receive 
will be in an amount at least sufficient to 
cover payments required of the first party 
for taxes, upkeep, insurance, interest on 
borrowed money, and to amortize the cost 
of said building within said lease period.’’ 


Cross-Interrogatories to be Propounded to Thomas 
E. Hull, a Witness on the Part of Plaintiff 


1. Q. How many hotels have you operated im 
Northwestern Nevada? State the names, 
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locations and length of time and eapacity 
you were connected therewith. 

T have not operated any hotels in NA 
Nevada, but I built and designed and man- 
aged the very successful Hotel Jil Rancho 
at Las Vegas, Nevada. 


Tf in answer to direct interrogatory No. 8 
your conclusion is that the rental price and 
consideration for said lease is fair, equit- 
able and just to lessor and is a fair, Just 
and adequate amount to pay as rental for 
said hotel premises, please state what figure 
you assumed. 

The ones as recited under the lease brief 
as attached hereto. 


(a) the total annual mcome from the 
entire building to he which the 
lessor would receive? 


My estimation is this hotel should gross 
from all departments and sub-rentals and 
stores approximately $1,850,000 per year. 


(b) to cover payment required to be 
paid by the lessor for taxes? 
There should be ample revenne from this 
operation to pay taxes and all other taxes 
including amortization of invested capital 
over a period of 20 years. 


(c) to cover upkeep? 
Same as answer ‘‘b’’. 


(d) to cover insurance? 


oy 


A. 
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Same as answer to ‘‘b’’. 
(e) to cover interest on borrowed 
money ? 
Same as answer to ‘‘b”’. 


(f) as the cost of the building and to 
amortize the cost of said build- 
ing? 

Same as answer ‘‘h”’’. 


(2) for allocation to the premises to 
leased for hotel purposes and 
what amount did you allocate to 
the 11 store spaces? 

$1,290,000 gross revenue from the hotel and 
all depts. plus $60,000 from the stores 
computed annually. 


The attached statement mentioned in said 
direct interrogatory No. 8 provides that if 
the percentage of gross receipts shall not 
equal monthly €2083.33 then the second 
parties (Lessees) shall make up and pay 
to the first party the deficiency on any of 
the four [71] classifications mentioned in 
said statement. In your answer to said 
direct interrogatory which of the two 
minimum rental] provisions mentioned in 
said statement did you use in reaching 
vour conclusion ? 

In computing the estimated figure of $1,- 
350,000 gross receipts per annum I arrived 
at the figure as follows: Rooms dept. gross 
$288,000 per annum; beverage dept. $180,- 
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000; food dept. $200,000; shop and store 
rentals $60,000; concessionaires $22,000 
commissions, ete.; gross gambling $600,000 
(house revenue). 


/s/ THOMAS E. HULL. 


State of California, 


County of Los Angeles—ss. 


Subscribed and sworn to before me December 2, 
1946, at 1 p.m. 


[Seal] 


/3/ GRACE V. SMITH, 
Notary Public in and for said 
County and State. 


My commission expires April 7, 1947. 


[Endorsed]: Filed Dec. 13, 1946. [72] 


Direct Interrogations to be Propounded 


1. Q. 
a 
2. Q. 
AN 
3, Q. 
A. 


DAN EH. LONDON 


Please state your full name and place of 
residence. 

Dan FE. London, St. Francis Hotel, San 
Francisco, Calif. 


What is your occupation, profession or 
vocation ? 
General Manager, St. Francis Hotel. 


Have you ever had any hotel experience, 
and if so, in what capacity? 

Manager Exeter Hotel, Seattle, two years. 
Opened Edmond Meany Hotel, Seattle, and 


4. 


5. 


O, 
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managed it two years. Associate manager, 
Multnomah Hotel, Portland, three years 
Manager Sir Francis Drake Hotel, San 
Francisco, 24% years. General manager, 
St. Francis Hotel, nine years. 


Are you acquainted with Peter G. Denson, 

who resides at the Sir Francis Drake 
Hotel, San Francisco, California, and if so, 
how long have you known him? 
I have known Peter G. Denson for a period 
of 14 vears. Mr. Denson has had extensive 
hotel experience, having operated, since 
my acquaintance with him, the Medford 
Hotel, Medford, Oregon, from [73] 
1933 to 1936; the Travelers Hotel, Duns- 
muir, California, from 1930 to 1939, and 
the Johnson Hotel at Visalia, California, 
from 1937 to 1946. 


Do you know of vour own knowledge 
whether Ma. Denson has had any hotel ex- 
perience, and if so, what is the nature and 
character of that experience? Please 
answer with as much detail as possible. 

His experience has been extensive, as he 
managed the Medford Hotel, Medford, 
Oregon, 1933 to 1936; Travelers Hotel, 
Dunsmuir, Calif., 1930 to 1939; Johnson 
Hotel, Visalia, Calif., 1937 to 1946. 


Do you know the reputation of Mr. Peter 
G. Denson, the plaintiff in this action, for 
his ability, integrity and efficiency as a 
hotel man and hotel operator? 
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I do know his reputation. 


If your answer to the last question is in 
the affirmative please state what in your 
opinion his ability, integrity and efficiency 
as a hotel man and hotel operator is. 

Mr. Denson is considered an exceptionally 
capable hotel operator and to my knowl- 
edge has always conducted successful op- 
erations which have been well regarded by 
the traveling hotel public. In my opinion, 
his ability to manage a hotel efficiently is 
unquestioned. 

Assuming that there is being constructed 
in Reno, Nevada, what is known as the 
Mapes Hotel, at a cost and expense of 
approximately one million four hundred 
thousand dollars, and assuming that a con- 
templated lessee or lessees thereof are to 
adequately and suitably furnish the same 
and pay the costs and expenses therefor 
and give a chattel mortgage thereon as a 
guarantee for the payment of the rent, 
please state whether in your opinion the 
attached statement and agreement as to 
the rental price and consideration for said 
lease is fair, equitable and just to the 
lessor, and is a fair, just and adequate 
amount to pay as rental for said hotel 
premises in accordance with the usual cus- 
tom and practices of hotel operations on 
the Pacific Coast. 
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In my opinion, from an examination of the 
attached statement of lessors, return from 
the hotel building, including subrentals 
from a number of stores, will be more than 
sufficient to take care of all major obliga- 
tions and quite enough to amortize the loan 
over a period of twenty years, for which 
period I understand the lease is drawn. 
The percentage figures, which, of course, 
ave the most important from the viewpoint 
of the owner, are very fair and are usual 
and comparable to percentage figures in 
other hotel leases. [74] 


[Attached statement and agreement is iden- 


tical with the one set out in Deposition of 


Thomas E. Hull, and appears on page 69.] 


Cross-Interrogatories to be Propounded to Dan E. 
London, a Witness on the Part of the Plaintiff 


1. Q. 


bo 


© > 


How many hotels have you operated in 
Nevada? State the names, locations and 
length of time and capacity you were con- 
nected therewith. 

No. 


If in answer to direct interrogatory No. 8 
your conclusion is that the rental price and 
consideration for said lease is fair, equit- 
able and just to lessor and is a fair, just 
and adequate amount to pay as rental for 
said hotel premises, please state what figure 
you assumed: 
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(a) the total annual income from the 
entire building to be which the 
lessor would receive ? 

$180,000 to $190,000. 


(b) to cover payment required to be 
made by the lessor for taxes? 
Approximately $20,000.00 for taxes and 
insurance. 


(ec) to cover upkeep? 


(d) to cover insurance? 
Answered in ‘‘b’’ above. 


(e) to cover interest on borrowed 
money? 
This is entirely based on the amount 
borrowed. 


(f) as the cost of the building and 
to amortize the cost of said build- 
ing? 

Entirely depending on the amount bor- 
rowed. 


(¢) for allocation to the premises to 
be leased for hotel purposes and 
what amount did you allocate to 
the 11 store spaces? 


I am not familiar with store frontage 
rentals there. 


The attached statement mentioned in said 
direct interrogatory No. 8 provides that if 
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the percentage of gross receipts shall not 
equal monthly $2083.33 then the second 
parties (lessees) shall make up and pay 
to the first party the deficiency on any of 
the four classifications mentioned in said 
statement. In your answer to said direct 
inte1rogatory which of the two minimum 
rental provisions mentioned in said state- 
ment did vou use in reaching your con- 
clusion. 


A. 
[Notary Seal] 
Nov. 22nd, 1946. 9:25 a.m. 
DAN E. LONDON. 


State of California, 
City and County of San Francisco—ss. 


On this 22nd day of November in the year One 
Thousand Nine Hundred and Forty-six before me 
Emi Eggers Del Bono, a Notary Public, in and for 
the City and County of San Francisco, State of 
California, residing therein, duly commissioned and 
sworn, personally appeared Dan E. London, known 
to me to be the person described in, whose name is 
subscribed to and who executed the within and 
annexed instrument and he acknowledge to me that 
he executed the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed by Official Seal, at my office in the 
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City and County of San Francisco, the day and 
year in this Certificate first above written. 


[Seal] EMI EGGERS DEL BONO, 

Notary Public in and for the City and County of 
San Francisco, State or California. 

My commission expires August 27, 1947. 

I, Emi Eggers Del Bono, hereby certify that I 
am a duly commissioned Notary Public in and for 
the City and County of San Francisco, State of 
California; that my commission expires August 2%, 
1947; that the witness named in the foregoing depo- 
sion consisting of direct and cross interrogatories 
was duly sworn by me and that the foregoing testi- 
mony set forth in said deposition (direct and cross- 
interrogatories) is a true record of the testimony 
given by said witness. 

In Witness Whereof, the undersigned Notary 
Public has executed this certificate and attached 
her official seal thereto. 

[Seal] EMI EGGERS DEL BONO, 


Notary Public in and for the City and County of 
San Francisco, State of California. [77] 


[Title of District Court and Cause. | 
Direct Interrogatories to be Propounded 
MISS RUTH MASON 
a witness on behalf of the Plaintiff. 


1. Q. Please state your full name and place of 
residence, together with your business and 
occupation ? 
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Ruth Roberta Mason, 503 Commonwealth, 
Los Angeles 5, Calif., Interior Decorator 
and salesperson for Barker Bros., Hotel 
& Apt. House Div., 733 South Flower 
street, Los Angeles 14, California. 


Are you acquainted with the plaintiff, P. G. 
Denson, and if so, how long have you known 
him? 

Yes, have known him since February, 1946. 


What was the nature of your employment, 
profession, vocation or occupation on or 
about the Ist day of April, 1946, and by 
whom, if at all, were you employed? 
Interior decorating, designing, selling for 
for Barker Bros. 


Please state whether on or about the Ist 
day of April, 1946, you visited the City of 
Oakland, California, on a business mission ? 
Yes, I did go to Oakland on 1 April, 1946, 
on a business mission. 


If your answer to the last question is in 
the affirmative, please state whether you 
had a business appointment in Oakland, 
California, at what place, and at whose in- 
stance and request was the appointment 
made. 

T had an appointment at the office of the 
Morehead Company, in the Henshaw Build- 
ing, 14th street near Broadway, Oakland, 
made at the request and arrangement of 
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Mr. Peter Denson, to meet with Mr. Charles 
Mapes, Mr. Slocum and Mr. Morehead and 
Mr. Denson. [78] 


If your answer to the last question is in the 
affirmative, please state, as nearly as you 
recall, who were present at that appoint- 
ment and, business meeting. 

Mr. Mapes, who drove us over from San 
Francisco, his uncle, Mr. Hart, Mr. Den- 
son, Mr. Slocum and My. Morehead. 


Please state with as much detail as pos- 
sible, as nearly as you recall, what was 
said and done by you. and each and all 
of the parties present at that nieetine. 

At Mr. Denson’s request. seconded by Mr. 
Mapes, I showed and explained mv draw- 
ings and plans for the new hotel, Werking 
from the ground floor throughout to, the 
room floors, and then to the Sky Room, 
or roof. There was much discussion and 12- 
terest displayed, several modifications sugt- 
gested on the original plans, some omissions 
and changes in the Kitchen layout. The 
conference took about three hours. At 
about 12:15 or so, Mr. Mapes asked us all 
to luncheon with him ‘‘to continue the con- 
ference later.’’ We all, except Mr. Slo- 
cum who had an appointment out of town, 
went to lunch together and returned about 
1:40 or so. Then Mr. Mapes and Mr. Move- 
head said they wouldn’t go on with the dis- 
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cussion of the Roof, or Sky Room, as ‘‘they 
had other plans and wovld go into those 
with Mr. Denson.’’ However, Mr. Mapes 
expressed his appreciation of the drawings, 
and kept 2 copy of the Coffee Shop and 
Kitchen layout. Mr. Mapes then drove Mr. 
Hart, My. Denson and me back to the Sir 
Francis Drake Hotel in San Francisco, and 
took the package of plans and drawings up 
to my room for me. 


When did the meeting convene and when 
did it adjourn? 

Convened approximately 9:30 and ad- 
journed approximately 12:15. Then re- 
convened at approximately 1:40 and ad- 
journed within about ten minutes. 


State whether there was any further dis- 
cussion after the adjournment of the meet- 
ing with any of the parties present and 
within the hearing of Charles W. Mapes, 
Jr., one of the defendants herein, and if 
so, where did the discussion take place, and 
to the best of your recollection what was 
said with respect to the business matters 
involved ? A. See #7 herewith. 


/s/ RUTH ROBERTA MASON. 
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State of California, 


County of Los Angeles—ss. 


Subscribed and sworn to before me this 2nd day 
of December, 1946, at 9 a.m. 


FSeal] /s/ GRACE V. SMITH, 


Notary Public in and for said 
County and State. 


My Commission Expires April 7th, 1947. [79] 


CERTIFICATE OF NOTARY 


I, Emi Eggers Del Bono, hereby certify that I 
am a duly commissioned Notary Public in and for 
the City and County of San Francisco, State of Cali- 
fornia; that my commission expires August 27, 1947; 
that the witness named in the foregoing deposition 
consisting of direct and cross-interrogatories was 
duly sworn by me and that the foregoing testimony 
set forth in said deposition (direct and cross-inter- 
rogatories) is a true record of the testimony given 
by said witness. 


In Witness Whereof, the undersigned Notary 
Public has executed this certificate and attached 
her official seal thereto. 


[Seal] /s/ EMI EGGERS DEL BONO, 


Notary Public in and for the City and County of 
San Francisco, State of California. 


Mr. Commission Expires August 27, 1947. 
[Endorsed]: Filed Dec. 13, 1946. [80] 
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[Title of District Court and Cause. ] 


Go 


> OF OPO 


Direct Interogatories to be Propounded 


© 


DOUGLAS STONE 


Please state your full name and place of 
Residence. A. Douglas Dacre Stone. 


What is your business and profession? 
Architect. 


How long have you been engaged in said 
business and profession? 
Since 1926. 


Have you had experience in the designing 
and constructing of hotels? 

Yes. Gaylord Hotel, El Cortez Hotel, San 
Francisco; Claridge Hotel, Oakland; Sir 
Francis Drake Hotel, San Francisco (alter- 
ations) ; Empire Hotel, San Francisco. 


Are you acquainted with the plaintiff, P. G. 
Denson, and if so, how long have you known 
him? 

Yes, I have known Mr. Denson for twelve 
years. 


Ave you acquainted with Irene Gladys 
Mapes, also known as Mrs. Charles W. 
Mapes, and Charles W. Mapes, Jr., and 
Gloria Mapes, or either or any of them? 

I know Irene Gladys Mapes. I do not know 
Charles W. Mapes, Jr., or Gloria Mapes. 


If your answer to the previous question 1s 
in the affirmative, state when and where you 
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‘first met them or any or either of them? 


I first met Irene Gladys Mapes in Reno, 
in 1940. 


Please state whether or not vou discussed 
the construction and operation of a hotel 
on the Mapes property, known as the old 
postoffice site on Virginia Street, in Reno, 
Nevada, with Mrs. Mapes some time during 
February or March, 1940. A. Yes. 


Tf vour answer to the previous question is 
in the affirmative, please state who was with 
vou at the time you discussed the matter of 
the construction and operation of a hotel 
on the property aforesaid. 

P. G. Denson, Plaintiff, Std Barash, ho- 
tel broker, and Lee Huckins, hotel operator. 


If you have already testified that vou had 
a conversation or conversations with Mrs. 
Mapes, please testify what the conversation 
or conversations were, to the best of your 
recollection. 

The conversation was in effect that I might 
be employed as the architect for the con- 
struction of the hotel upon the site above 
referred to and Mr. Barash might be inter- 
ested in financing, Mr. Huckins and Mr. 
Denson might be interested in the opera- 
tion of the hotel as tenants in accord with 
the lease to be agreed to. 


Please state what conversation or conver- 
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sations you had with Mrs. Mapes relative 
to the construction and operation of said 
proposed hotel and the drawing of plans by 
you for said proposed hotel, giving the 
number of conversations and when and 
where they occurred, and the persons 
present. 

I had three meetings with Mrs. Mapes in- 
cluding the first one above referred to. The 
second meeting was approximately several 
months later. At that meeting Mrs. Mapes 
and I were present and I think, Mr. Den- 
son and M1. Huckins. I had prepared pre- 
liminary plans and I explained the plans 
to those present. There was a third meet- 
ing which took place several months after 
the second meeting. Mrs. Mapes and I 
were the only ones present. I presented to 
her revisions of the previously submitted 
plans and these were discussed. 


Please state why you went to Reno at that 
time and at whose request. 

IT went to Reno on the foregoing occasions 
in the possible anticipation of being em- 
ployed as architect for the construction of 
the hotel at the request of Mr. Denson and 
Mr. Huckins. 


Please state whether or not Mr. P. G. Den- 
son had any conversation or conversations 
with Mrs. Mapes regarding the construc- 
tion, operation, and financing of said pro- 
posed hotel. 
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Yes. Mr. Denson on the first occasion, and 
possibly the second, if he were present in 
accord with my recollection, had conversa- 
tions with Mrs. Mapes relative to leasing 
the hotel, construction thereof and finane- 
ing of the project. 


If your answer to the previous question is 
in the affirmative, please state what said 
conversation or conversations consisted 
[82] of. when and where they took place, 
and who was present. 

The conversations with Mrs. Mapes and 
Mr. Denson were on the first two occasions 
above referred to, assuming that Mr. Den- 
son was there on the second occasion which 
is my best recollection. and they consisted 
of discussions concerning leasing. construc- 
tion and financing the hotel and Mr. Den- 
son's experience as a hotelman. 


If negotiations were carried on in respect 
to the construction, operation, and financing 
of said proposed hotel. please state the con- 
versations, please state the substance of 
said conversations and particularly the con- 
versations or substance of conversations re- 
lating to the possible leasing and operation 
of that hotel by P. G. Denson, if such was 
the case. 

I cannot remember the details of the con- 
versations but the subject matter is set 
forth in my previous answers. 
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If negotiations continued for the construe- 
tion, operation, and financing of said pro- 
posed hotel, please state how long said ne- 
gotiations eontinued and the reason for the 
termination of said negotiations. if you 
know. 

My knowledge of negotiations and diseus- 
sions is confined to the three meetings above 
referred to. and these three meetings were 
within a period of about six months from 
the first meeting. The first and second 
meetings were about two hours each and 
the third was about one hour. I do not 
know anything about termination of nego- 
tiations or the reason therefor. 


Please state how many times you came to 
Reno to diseuss said proposed hotel with 
Mrs. Mapes. A. Three times. 


Please state whether or not you prepared 
any drawings, pictures, and plans for Mrs. 
Mapes and if so, state whether they were 
delivered to Mis. Mapes by you. 

I prepared preliminary drawings for the 
hotel and revised preliminary drawings 
therefor and explained them to Mrs. Mapes. 
T did not leave them with her. They are in 
my office and still available, if desired. 


Please state, to the best of your ability, 
the conversation that took place with Mrs. 
Mapes at the time you submitted said draw- 
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ines, pictures, and plans to her, stating 
where they were submitted and who was 
present. 

TI can only remember the subject matter of 
the conversation and not details. The sub- 
ject matter is set forth in my previous an- 
swers. 


Please state whether or not the name of the 
proposed hotel was designated on said 
drawings prepared by you and, if so, what 
that name was. 

I do not remember any name being sug- 
gested tlthough it could readily have been. 


Please state how long you have known Mr. 
P. G. Denson, the plaintiff in this case. 
Twelve years. [83] 


Have you ever had any business dealings 
ings with P. G. Denson in respect to ho- 
tels as it relates to your profession ? 

Mr. Denson and Mr. Huckins employed me 
to design a motel to be constructed in Sac- 
ramento, California. 


Please state your experience as an archi- 
tect and designer of hotels. 

I have been an architect for over twenty 
years steadily engaged m that profession. 
During that period my employees gradu- 
ally grew from none to the present number 
of about twenty-five. I have designed ho- 
tels, as set forth in my previous answers. 
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I have likewise designed and supervised 
construction of medical-dental buildings, 
general commercial buildings, homes (to a 
lesser degree), hospitals (privately owned 
and for the Government), and structures 
Oil every ‘Character. 


From vour business dealings with Mr. P. G. 
Denson, please state whether or not, in your 
opinion, he is a man well] qualified to pass 
upon the fitness of hotel plans from the 
standpoint of a practical hotel operator. 
I consider My. Denson well qualified from 
his hotel experience of many years to pass 
upon the fitness of hotel plans from the 
standpoint of the operator. His experience 
well qualifies him for such. 


From your experience, resulting from your 
business dealings with Mr. P. G. Denson, 
state whether or not, in your opinion, the 
advice of Mr. P. G. Denson to an architect 
and builder of a hotel is valuable. 

I consider from my experience with Mr. 
Denson that his advice to an architect and 
builder of hotels would be highly valuable 
as a result of his many years of hotel op- 
eration. 


If your answer to the previous question is 
in the affirmative, please state the reason 
therefor. 

My reason for considering that Mr. Den- 
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son has these qualifications is his long, sue 
cessful experience as a hotel operator in a 
munber of hotels. My reason for realizing 
that his advice on hotel construction would 
be valuable is my experience with lim in 
connection with such matters. 


/s/ DOUGLAS DACRE STONE. 


Cross-Interrogatories to Be Propounded to Douglas 
Stone, a Witness on the Part of Plaintiff 


1. Q. Have vou had any discussion with Irene 
Gladvs Mapes or Charles W. Mapes, Jr., 
or Gloria Mapes, or any of them, in regard 
to the designing or construction of the 
Mapes Hotel in Reno since September 24, 
1945; if so, give the time, place and per- 
sons present on each occasion ? 

A. JI had no conversations with Mrs. Mapes 
since September 24, 1945. 


/s/ DOUGLAS DACRE STONE. 
[Endorsed]: Filed Dec. 18, 1946. [85] 
[Title of District Court and Cause.] 
Direct Interrogatories to be Propounded 


MR. WILL Pa rAyOoOR 


1. Q. Please state your full name and place of 
residence. 

A. Will P. Taylor, San Francisco, California. 

2. Q. What is your occupation, profession or 


vocation ? A. Hotel manager. 


on 
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Ave you associated in any official capacity 
with the Bellevue Hotel, San francisco, 
and if so, in what capacity and for how 
long a period of time? 

Resident manager, Hotel Bellevue, since 
September 1, 1946. 


Have vou ever acted in any official capacity 
of any other hotels in the State of Cali- 
fornia, and if so, please state their nanics 
and in what capacity you served, and for 
how long a period of time ? 

Manager of Palace Hotel, December, 1938, 
to Apzil, 1940; manager, Santa Barbara 
Biltmore, May, 1940, to August, 1945; 
manager Hotel Senator, Sacramento, De- 
cember, 1943, to May, 1946. [86] 


Are you acquainted with Peter G. Denscn, 
who resides at the Sir Francis Drake 
hotel, San Francisco, Califormia, and if 
so, how long have you known him? 

Yes, I haave known My, Peter D. Denson 
approximately twenty years. 


Do you know of your own knowledge 
whether Iv. Denson has had any hotel 
experience, and if so, what is the nature 
and character of that experience? Please 
answer with as much detail as possible. 

Yes, I can cefaty thee 1 have known of 
his ownership and operation of Hotel Med- 
ford, Medford, Oregon, Hotels Senator 
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and Governor, San Francisco. Hotel Tioga, 
Merced. and Hotel Jonnson. 

My recollection is that Mr. Denson in 
the majority of cases mentioned, built, 
opened and operated the above hotels. 


Do you know the reputation of Mr. Peter 
G. Denson, the plaintiff in this action, for 
his ability, integrity and efficiency as a 
hotel man and hotel operator? 

Yes, it is excellent. 


If your answer to the last question is in 
the affirmative, please state what in your 
opinion his ability, integritv and efficiency 
as a hotel man and hotel operator is. 

It is my opinion Mr. Denson’s qualifica- 
tions, his ability, integrity and efficiency 
as an hotel operator are excellent, and he 
could be depended upon to achieve satis- 
factory results in everv particular. 


Assuming that there is being constructed 
in Reno, Nevada, what is known as the 
Mapes Hotel, at a cost and expense of 
approximately one million fonr hundred 
thousand dollars, and assuming that a con- 
templated lessee or lessees thereof are to 
adequately and suitably furnish the same 
and pay the costs and expenses therefor 
and give a chattel mortgage thereon as a 
guarantee for the payment of the rent, 
please state whether in vour opinion the 
attached statement and agreement as to 
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the rental price and consideration for said 
lease is fair, equitable and just to the 
lessor, and is a fair, just and adequate 
amount to pay as rental for said hotel 
premises in accordance with the usual 
custom and practices of hotel operations 
on the Pacific Coast. 

Yes, I would consider it more than equi- 
table. [87] 


[ Attached statement and agreement is iden- 


tical with the one set out in Deposition of 
Thomas E. Hull, as appears on page 71. ] 


Cross-Interrogatories to Be Propounded to William 
Taylor, a Witness on the Part of Plaintiff 


‘1, @) 
A. 
2. Q. 


How many hotels have you operated in 
Nevada? State the names, locations and 
length of time and capacity you were con- 
nected therewith. 

I have not been directly associated with 
any hotel in the State of Nevada—however, 
IT have been indirectly connected by chain 
operation with El Rancho Vegas some 
time ago. 


Tf in answer to Direct Interrogatory No. 9 
your conclusions is that the rental price 
and consideration for said lease is fair, 
equitable and just to lessor and is a fair, 
just and adequate amount to pay as rental 
for said hotel premises, please state what 
figure you assumed: 
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the total annual income from the 
entire building to be which the 
lessor would receive? 


to cover payment required to be 
paid by the lessor for taxes? 


to cover upkeep? 


to eover insurance ? 


to cover interest on borrowed 
money ? 


as the cost of the building and 
to amortize the cost of said 
building ? 


for allocation to the premises to 
be leased for hotel purposes and 
what amount did you allocate to 
the 11 store spaces? 


3. Q. The attached statement mentioned in said 
Direct Interrogatory No. 9 provides that 
if the percentage of gross receipts shall 
not equal monthly $2083.33 then the second 
parties (lessees) shall make up and pay 
to the first party the deficiency on any of 
the four classifications mentioned in said 
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statement. In your answer to said direct 
interrogatory which of the two minimum 
rental provisions mentioned in said state- 
ment did vou use in reaching your con- 
clusion ? 

‘A? to “BE” both inclusive of Page 1 
of Cross-interrogatory: I have made some 
estimates based on the results that could 
be conservatively obtained in the opera- 
tion of an Hotel located in Reno, and, as 
equitable to the Lessor and to my knowl- 
edge goes beyond the usual lease In many 
eases I know of. The percentages should 
not be any higher, as the Lessee must be 
able to operate successfully in order to 
insure his guarantees to the Owner and 
meet his own obligations. The: ‘Lessee 
secures the Owner, I understand, through 
the execution of a chattel mortgage on the 
furnishings, which should prove ample 
security and result m a lease entirely fair 
to the Owner, in my opinion. An operator 
of ability and experience 1s an essential 
prerequisite to all of the above and I deem 
Mr. Peter Denson fully qualified, as pre- 
viously mentioned. The combinations ex- 
isting in this case, In my opinion, make a 
fair lease to the parties concerned. Nat- 
urally, there must be sufficient rooms to 
produce a given revenue and in my calcu- 
lations I have based same on a total of 
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not less than 250 rooms, to be either 
straight hotel rooms and three room apart- 
ments, with the hotel rooms well in the 
majority. 


/s/ WILL P. TAYLOR. [90] 


State of California, 
City and County of San Francisco—ss. 


On this 22nd day of November in the year One 
Thousand Nine Hundred and Forty-six, before me, 
Emi Eggers Del Bono, a Notary Public in and for 
the City and County of San Francisco, State of 
California, residing therein, duly commissioned and 
sworn, personally appeared Will P. Taylor, known 
to me to be the person described in, whose name is 
subscribed to and who executed the within and an- 
nexed instrument and he acknowledged to me that 
he executed the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my Official Seal, at my office in 
the City and County of San Francisco, the day and 
year in this Certificate first above written. 


[Seal] EMI EGGERS DEL BONO, 
130 Montgomery Street, 


Notary Public in and for the City and County of 
San Francisco, State of California. 


My commission expires August 27, 1947. 
CERTIFICATE OF NOTARY 
I, Emi Eggers Del Bono, hereby certify that I 
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am a duly commissioned Notary Public in and for 
the City and County of San Francisco, State of 
California; that my commission expires August 27, 
1947; that the witness named in the foregoing depo- 
sition consisting of direct and cross-interrogatories 
was duly sworn by me and that the foregoing testi- 
mony set forth in said deposition (direct and cross- 
interrogatories) is a true record of the testimony 
given by said witness. 


In Witness Whereof, the undersigned Notary 
Public has executed this certificate and attached 
her official seal thereto. 


[Seal] EMI EGGERS DEL BONO, 


Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Filed Dec. 13, 1946. [91] 
[Title of District Court and Cause. ] 
Proposed Direct Interrogatories to be Propounded 


MR. GEORGE T. THOMPSON 


1. Q. Please state your full name and place of 
residence. 
A. George T’. Thompson. 
2. Q. What is your occupation, profession or 
vocation ? 
A. Vice President and Managing Director, 


Sir Francis Drake Hotel. 


on) 
a) 


Please state whether you have ever been 
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engaged in the hotel business, and if so, 
for how long a period of time. 
29 years. 


Is it not a fact that for some time last 
past you have been managing director of 
the Hotel Sir Francis Drake, San Fran- 
cisco, California ? A. 5 years. 


Do you own any hotels at the present time, 
and if so, what are they and where are 
they situated? 

Sonoma Mission Inn, Boyes Springs, Cali- 
fornia; President Hotel, Palo Alto, Cali- 
fornia; Eureka Inn, Eureka, California. 


Are you acquainted with Peter G. Denson, 
who resides at the Sir Francis Drake 
Hotel, San Francisco, California, and if 
so, how long have you known him? 

Yes. 15 years. [92] 


Do you know of your own knowledge 
whether Mr. Denson has had any hotel 
experience, and if so, what is the nature 
and character of that experience? Please 
answer with as much detail as possible. 

I have known Mr. Denson as operator of 
hotels during the past 15 years and I am 
positive that all of these hotels were oper- 
ated successfully and that he is considered 
a good hotel operator among the _ hotel 
fraternity. 


Do you know the reputation of Mr. Peter 


A. 
9. Q. 
A. 

10. Q. 
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G. Denson, the plaintiff in this action, for 
his ability, integrity and efficiency as a 
hotel man and hotel operator? 

Mr. Denson has been actively engaged in 
the hotel business and also has been on the 
Board of Directors of the California State 
Hotel Association for a number of years. 
I consider him a man of ability and in- 
tegrity and an efficient hotel operator. 


If your answer to the last question is in 
the affirmative, please state what in your 
opinion his ability, integrity and efficiency 
as a hotel man and hotel operator 1s. 
Question 9 is answered by question 8. 


Assuming that there is being constructed 
in Reno, Nevada, what is known as the 
Mapes Hotel, at a cost and expense of ap- 
proximately one million four hundred 
thousand dollars, and assuming that a 
contemplated lessee or lessees thereof are 
to adequately and suitably furnish the 
same and pay the costs and expenses 
therefor and give a chattel mortgage 
thereon as a guarantee for the payment of 
the rent, please state whether in your 
opinion the attached statement and agree- 
ment as to the rental price and considera- 
tion for said lease is fair equitable and 
just to the lessor, and is a fair, just and 
adequate amount to pay as rental for said 
hotel premises in accordance with the 
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usual custom and practices of hotel opera- 
tions on the Pacific Coast. 

A. The guaranteed rental on the hotel now 
under construction known as the Mapes 
Hotel is higher than the going rate at the 
present time. [93] 


[Attached statement and agreement is iden- 
tical with the one set out in Deposition of 
Thomas Ei. Hull, and appears on page 71.] 


Cross-Interrogatories to Be Propounded to George 


de 


1. 


7 


Thompson, a Witness on the Part of Plaintiff 


Q. How many hotels have you operated in 
Nevada? State the names, locations and 
length of time and capacity you were con- 
nected therewith. 

A. Ihave not operated any hotels in the State 
of Nevada. 


Q. If in answer to Direct Interrogatory No. 
10 your conclusion is that the rental price 
and consideration for said lease is fair, 
equitable and just to lessor and is a fair, 
Just and adequate amount to pay as rental 
for said hotel premises, please state what 
figure you assumed: 


(a) the total annual income from the 
entire building to be which the 
lessor would receive? 

A. Based on prevailing hotel rates on an ap- 
proximate 300 room hotel with anticipated 
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receipts from food and liquor, the lessor 
should receive, in my opinion, approxi- 
mately $175,000.00 per year. 


(b) to cover payment required to 

be paid by the lessor for taxes? 

$20,000.00 a year covers the payments on 
upkeep, insurance and taxes. 


(c) to cover upkeep? 
Answered above. 


(d) to cover insurance ? 
Answered above. 


(e) to cover imterest on borrowed 
money ? 
$32,000.00, assuming the amount of the 
loan is $800,000.00 to 4%. 


(f) as the cost of the building and 
to amortize the cost of said 
building ? 

I estimate the amortization $40,000.00 a 
year. 


(g) for allocation to the premises to 
be leased for hotel purposes and 
what amount did you allocate to 
the 11 store spaces? 


$45 (000.00. 


The attached statement mentioned in said 
Direct Interrogatory No. 10 provides that 
if the percentage of gross receipts shall not 
equal monthly $2083.33 then the second 
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parties (lessees) shall make up and pay 
to the first party the deficiency on any of 
the four elassifications mentioned in said 
statement. In your answer to said direct 
interregatory which of the two minimum 
rental provisions mentioned in said state- 
ment did you use in reaching your con- 
clusion ? 

A. My understanding is that the amount of 
$2,083.33 per month was made up by the 
figures of $600.00 from the Coffee Shop, 
kitchen and dining room, $1,000.00 from 
the Cocktail Lounge, $333.33 from the [95] 
Sky Room and $150.00 from the Banquet 
Room. 


/s/ GEORGE T. THOMPSON. 


State of California, 
City and County of San Francisco—ss. 


On this 22nd day of November, in the year One 
Thousand Nine Hundred and Forty-six, before me, 
HKmi Eggers Del Bono, a Notary Public in and for 
the City and County of San Francisco, State of 
California, residing therein, duly commissioned 
and sworn, personally appeared George T’. Thomp- 
son, known to me to be the person described in, 
whose name is subscribed to and who executed the 
within and annexed instrument and he acknowl- 
edged to me that he executed the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my Official Seal, at my office in 
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the City and County of San Francisco, the day and 
year in this Certificate first above wriiten. 


[Seal] /s/ EMI EGGERS DEL BONO, 


Notary Public in and for the City and County of 
San Francisco, State of California. 
130 Montgomery Street. 


My commission expires August 27, 1947. [96] 


CERTIFICATE OF NOTARY 


1, Emi Eggers Del Bono, hereby certify that I 
am a duly commissioned Notary Pubhe in adel 1eye 
the City and County of San Francisco, State of 
California; that my commission expires August 
97, 1947; that the witness named in the foregoing 
deposition consisting of direct and cross-interroga- 
tories was duly sworn by me and that the fore- 
eoing testimony set forth in said deposition (direct 
and cross-interrogatories) is a true record of the 
testimony given by said witness. 


In Witness Whereof, the undersigned Notary 
Public has executed this certificate and attached 
her official seal thereto. 


[Seal] /s/ EMI EGGERS DEL BONO, 


Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Filed Dec. 18, 1946. [97] 
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[Title of District Court and Cause.] 


Direct Interrogatories to be Propounded 


1, 
A. 
D. 0): 
A. 
3. Q. 
A. 
4, Q. 
A. 
5. Q. 


HARVEY M. TOY 
Please state your full name and place of 
residence. 
Harvey M. Toy. Hotel Manx, 225 Powell 
Street, San Francisco, California. 
Please state whether you own any hotel or 
hotels in the City of San Francisco, State 
of California, and if so, please state their 
names and locations. 
Manx Hotel—300 rooms—225 Powell 
Street, San Francisco, California. 


How long have you been engaged in the 
hotel business in California, or otherwise. 
Please answer with as much detail as pos- 
sible. 

Forty years in hotel brokerage business, 
and approximately the same time in opera- 
tion of hotels and ownership of hotels. All 
my business life has been connected in buy- 
ing, operating and selling hotels. 

Are you acquainted with Peter G. Denson, 
who resides at the Sir Francis Drake Hotel, 
San Francisco, California, and if so, how 
long have you known him? 

Yes. I have known him intimately for 
thirty (30) years. 

Do you know of your own knowledge 
whether Mr. Denson has had any hotel ex- 
perience, and if so, what is the nature and 


6. 


7. 


Q. 
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character of that experience? Please an- 
swer with as mueh detail as possible. 

Yes. I have visited all the many hotels Pe- 
ter G. Denson has built—owned and oper- 
ated. I sold him the Johnson Hotel, in Visa- 
lia, California, which I know he sold to go 
into the Reno Hotel. He [98] built and op- 
erated the Senator and Governor Hotels, 
in San Francisco. Also built and operated 
the Tioga Hotel, at Merced, California. He 
operated the Hotel Medford, Medford in 
Oregon, and the hotel Travellers in Duns- 
muir, California. There are several more 
hotels he operated which I cannot now re- 
member. Therefore, he is a builder, lessee, 
operator and owner of wide experience—all 
of his ventures were successful. 


Do you know the reputation of Mr. Peter 
G. Denson, the plaintiff in this action, for 
his ability, integrity and efficiency as a ho- 
tel man and hotel operator ? 

Yes. I consider Mr. Peter G. Denson one 
of California’s best and most outstanding 
hotel managers and operators. He is 
strictly honest—extremely efficient and 
economical. He stands very high in the 
opinion of all California hotel men. 


If your answer to the last question is in 
the affirmative, please state what in your 
opinion his ability, integrity and efficiency 
as a hotel man and hotel operator 1s. 
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It is of the highest type. He has always 
been most successful and made money in 
all of his ventures. I would be willing to 
employ him at a splendid salary and per- 
centage to operate my chain of hotels. 


Assuming that there is being constructed in 
Reno, Nevada, what is known as the Mapes 
Hotel, at a cost and expense of approxi- 
mately one million four hundred thousand 
dollars, and assuming that a contemplated 
lessee, or lessees, thereof are to adequately 
and suitably furnish the same and pay the 
costs and expenses therefor and give a chat- 
tel mortgage thereon as a guarantee for the 
payment of the rent, please state whether in 
your opinion the attached statement and 
agreement as to the rental price and con- 
sideration for said lease is fair, equitable 
and just to the lessor, and is a fair, just 
and adequate amount to pay as rental for 
said hotel premises in accordance with the 
usual custom and practices of hotel opera- 
tions on the Pacifie Coast. 

In answer the question 8—the lessor’s re- 
turn from the entire building, which in- 
cludes the rentals from the number of 
stores, which I understand are eleven in 
all—will be more than sufficient to take 
care of all her obligations such as taxes, in- 
surance, interest on borrowed money, and 
ammortize the loan over a period of the 
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twenty (20) years, which Iam informed the 
lease is for. Due to the fact that the ren- 
tals on the stores in the heart of Reno, are 
very good, and with five per cent for foods, 
and ten per cent for beverages, and thirty 
per cent for all apartments and hotel rooms 
—eross rentals that is to be paid to lessors 
by lessee, and with a hotel with approxi- 
mately three hundred rooms, and with the 
prevailing rentals in first class hotels, it 
will be more than sufficient to take care of 
all the obligations that the lessor would 
have to meet. As to the fairness to the 
owner of the property who is leasing the 
hotel, the above percentages are more than 
just and adequate in the amount to pay for 
any hotel. In fact the prevailing rate is 
now twenty-five (25%) per cent for rooms 
—five (5%) for food, and eight per cent 
(8%) for beverages. [99] 


[Attached statement and agreement is iden- 


tical with the one set out in Deposition of 
Thomas E. Hull, and appears on page 71.] 


Cross-Interrogatories to Be Propounded to Harvey 
M. Toy, a Witness on the Part of Plaintiff 


1 Q. 


2. Q. 


How many hotels have you operated in Ne- 
vada? State the names, locations and length 
of time and capacity you were connected 
therewith. A. None. 


Tf in answer to Direct Interrogatory No. 8 
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your conclusions is that the rental price and 
consideration for said lease is fair, equit- 
able and just to lessor and is a fair, just 
and adequate amount to pay as rental for 
said hotel premises, please state what fig- 
ure you assumed: 


(a) the total annual income from the en- 
tire building to be which the lessor 
would receive ? 

Approximately $180,000.00—to $185,000.00 

yearly—for the lessor—from entire build- 

ing—stores and all. 


(b) to cover payment required to be paid 
by the lessor for taxes? 

As to question b-e- and d- $20,000.00 a year 

would be my estimate to cover these three. 


(c) to cover upkeep? 
(d) to cover insurance? 


(e) to cover interest on borrowed money ? 
Four per cent (4%) on borrowed money my 
understanding is they are trying to bor- 
row $650,000.00 or $625,000.00—even $800,- 
000.00—$72,000.00 would cover interest and 
ammortization over twenty (20) years. 


(f) as the cost of the building and to amor- 
tize the cost of said building ? 

I was told this was to be amortized over 

a twenty (20) year period, and also that it 


3. 
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was not the cost of the building, but the 
amount of the borrowed money which was 
to be amortized over the 20 year period. 


(¢) for allocation to the premises to be 
leased for hotel purposes and what 
amount did you allocate to the 11 store 
spaces? 

On basis of about 90 feet on Virginia Street 

at about $30.00 per foot, and about 48 feet 

at $25.00 a foot on First Street. This would 
be equivalent to approximately about $45,- 

000.00 a vear for the stores alone. 


The attached statement mentioned in said 
Direct Interrogatory No. 8 provides that 
if the percentage of gross receipts shall not 
equal monthly $2083.33 then the second par- 
ties (lessees) shall make up and pay to the 
first party the deficiency on any of the four 
classifications mentioned in said statement. 
In your answer to said direct [101] inter- 
rogatory which of the two minimum provi- 
sions mentioned in said statement did you 
use in reaching your conclusion? 
The total amount of $2,083.33 per month 
was made up from taking $600.00 for the 
Coffee Shop, Dining room and kitchen— 
$1,000.00 a month for the Cocktail Lounge 
on the first floor —$333.33 for the Sky Room 
and $150.00 for the banquet room on the 
mezzanine floor. 

These are the percentages as shown on 
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the statement attached—page four of the 
document, but as the five per cent gross 
on food and ten per cent on beverages, and 
£333.33 for the Sky Room and also the 
$150.00 for the mezzanine banquet room, 
which of course are monthly guarantees, 
your gross business would have to be suf- 
ficient to take care of that fixed amount 
of the $2083.33, which is mentioned in ques- 
tion three on the last page. 
/s/ HARVEY M. TOY. 


State of California, 
City and County of San Francisco—ss. 


On this 22nd day of November, in the year One 
Thousand Nine Hundred and Forty-six before me, 
Emi Eggers Del Bono, a Notary Public, in and for 
the City and County of San Francisco, State of Cali- 
fornia, residing therein, duly commissioned and 
sworn, personally appeared Harvey M. Toy, known 
to me to be the person described in, whose name is 
subscribed to and who executed the within and an- 
nexed instrument and he acknowledged to me that he 
executed the same. 

In Witness Whereof, I have hereunto set my hand 
and affixed my Official Seal at mv office in the City 
and County of San Francisco, the day and year in 
this Certificate first above written. 

[Seal] EMI EGGERS DEL BONO, 
Notary Public in and for the City and County of 

San Francisco, State of California, 130 Mont- 
gomery Street. 


My Commission Expires August 27, 1947. [102] 
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I, Emi Eggers Del Bono, hereby certify that I am 
a duly commissioned Notary Public in and for the 
City and County of San Francisco, State of Cali- 
fornia; that my commission expires August 27, 1947; 
that the witness named in the foregoing deposition 
consisting of direct and cross-interrogatories was 
duly sworn by me and that the foregoing testimony 
set forth in said deposition (direct and cross-inter- 
rogatories) is a true record of the testimony given 
by said witness. 


In Witness Whereof, the undersigned Notary 
Public, has executed this certificate and attached her 
official seal thereto. 


[Seal] /s/ EMI EGGERS DEL BONO, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Filed Dec. 18, 1946. [103] 
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In the District Court of the United States, in and for 
the District of Nevada 


No. 552 


P. G. DENSON, 
Plaintiff, 
VS. 


IRENE GLADYS MAPES, also known as MRS. 
CHARLES W. MAPES, CHARLES W. 
MAPES, JR., GLORIA MAPES, and CHAS. 
W. MAPES COMPANY, a co-partnership, 

Defendants. 


Before: Hon. Roger T. Foley, Judge. 
TRANSCRIPT OF TESTIMONY 
TRIAL 


Be It Remembered, That the above-entitled mat- 
ter came on regularly for trial before the Court 
without a jury, at Reno, Nevada, on Monday, Octo- 
her 28, 1946, Hon. Roger T. Foley, Judge, presid- 
ing. 

Appearances: 

Platt & Sinai, by Samuel Platt, Esq., and John 

S. Sinai, Esq., Attorneys for Plaintiff. 


H. R. Cooke, Esq., and John D. Furrh, Jt., Esa 
Attorneys for Defendants. 


The following proceedings were had: [109] 


The Court: The ease of Denson vs. Mapes. 


Mr. Sinai: All ready for the plaintiff, your 
Honor. 


Mr. Cooke: Ready for the defendants. 
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The Court: I would appreciate a statement as 
shown by the pleadings before we enter upon the 
taking of testimony. 


Opening Statement by Mr. Platt 

Mr. Platt: If the Court please, this is a suit in 
equity for the specific performance of a contract 
for leasing of hotel premises within the City of 
Reno, County of Washoe, State of Nevada. The 
amended complaint alleges the usual grounds for 
jurisdiction of this court, based upon the diversity 
of State citizenship and the statutory amount in- 
volved, exclusive of costs and interest. The amended 
complaint was filed because of an affidavit submit- 
ted by two of the defendants, Mis. Mapes and Glo- 
ria Mapes, in which it was alleged that an interest 
in the hotel premises had been conveyed bv the de- 
fendant, Mrs. Mapes, to the defendant, Gloria 
Mapes. The court, upon our motion, permitted the 
filing of the amended complaint so as to bring in 
Gloria Mapes as a party defendant. 

Paragraph III of the amended complaint alleges 
that Mrs. Charles W. Mapes, at the time of the 
entering into of this agreement seized in fee of the 
hotel premises or lands involved. 

Paragraph IV alleges that if there was a con- 
veyance of any part or portion of the land and 
premises involved, it was made with knowledge 
upon the part of the defendant, Gloria [110] Mapes 
of the existence of said agreement. 

Paragraph V alleges that the agreement was 
entered into on the 24th day of September, 1945, 
with respect to the leasing of the hotel part of the 
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building, excluding the so-called stores on ihe first 
floor. There is attached to the amended complaint a 
copy of the agreement. The same paragraph goes 
on to recite that said agreement is certain, definite, 
just, reasonable and mutual in its obligations and 
in all its parts. Then the amended complaint sets 
forth the rental price and consideration of the sev- 
eral parts and portions of the hotel premises to be 
occupied by the contemplated lease, and likewise 
provides that the tenant shall make up and pay any 
deficiency on any of the said four classifications so 
failing, the rental consideration being a certain per- 
centage of the gross taken under these various de- 
partments in the performance of the lease. It fur- 
ther alleges that the period of the lease is set at 
not less than 20 years. It is also alleged that the 
rental shall be paid monthly. That time of payment 
is definitely expressed, and it is also alleged that it 
is stated in the written agreement itself and ac- 
knowledged that the agreement was entered into 
for a valuable and sufficient consideration present 
and received, 

Paragraph VI of the amended complaint alleges 
that in accordance with one of the provisions or 
conditions of the agreement, the plaintiff deposited 
with the defendant, Irene [111] Gladys Mapes, the 
sum of ten thousand dollars and likewise alleges 
that at the request of the defendant, Irene Gladys 
Mapes, the plaintiff engaged an architect and con- 
tractor now constructing the hotel building upon 
said premises, that he conferred on many oceasions 
with said architect and with the contractor em- 
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ployed on the work and with members of their 
staffs, with the defendants, and expended the nec- 
essary time and expense for attendance upon those 
conferences. Then it is alleged, if the Comt please, 
that at the request of the defendant, hrene Gladys 
Mapes, the plaintiff secured a_ large and ap- 
preciable loan. I might interpolate here by stating 
that it was disclosed by one of the affidavits filed by 
the defendant, Mrs. Mapes, that she had secured the 
loan from other sources, and your Honor will find mn 
the records a counter-affidavit executed by the plain- 
tiff, in which affidavit he stated that he made every 
effort to secure the loan, negotiated with responsible 
financial parties, that they agreed to grant the loan, 
that he communicated that consent to Mis. Mapes, 
but later learned that she had secured the loan from 
other sources, so in order that the amended com- 
plaint might comply with the facts as the plaintiff 
understands them, we ask the privilege of amend- 
ing this paragraph of the amended complaint in 
conformity with the statement made in the counter- 
affidavit of the plaintiff. 

The Court: Any objection to such an amend- 
ment, Mr. [112] Cooke? 

Mr. Cooke: Yes, any alleged efforts and all that 
thing is stated in the affidavit and if he secured the 
loan, I think that the allegation should stand; if he 
did not, that anything he did or tried to do or didn’t 
do is quite immaterial. 

Mr. Platt: We think, your Honor, it is very 
material in order to show the efforts made by the 
plaintiff to cooperate with the requests and desires 
of the company. 
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Mr. Cooke: I submit, it is not efforts, it is what 
is done. 

Mr. Platt: In fact we expect to establish, as a 
matter of equity, that the defendants leaned upon 
the plaintiff for many things involved in the erec- 
tion of this note. We expect to show that it was 
at the request of the defendant, Mrs. Mapes, that 
Mr. Denson attempted to make the loan, in order 
to assist her, and he certainly exercised time and 
effort in order to accomplish it and would accom- 
plished it wuless she had negotiated the loan through 
other sources. 

The Court: That amendment requested would be 
between lines 12 and 21 of paragraph VI? 

Mr. Platt: It is the last paragraph in paragraph 
WAL 

The Court: I would like to have it stated, that 
amendment. 

Mr. Platt: I think I can dictate it: “Further 
the [113] said plaintiff, at the request of the de- 
fendant, Irene Gladys Mapes, attempted to secure 
a large and appreciable loan for the said defendants 
to finance the construction of the said hotel build- 
ing, which the said defendant, Irene Gladys Mapes, 
informed the plaintiff she was unable to success- 
fully negotiate through other channels. That said 
plaintiff entered into such negotiations with finan- 
cially responsible persons and was assured by them 
and plaintiff in turn assured Mrs. Mapes, that he 
was able to secure the loan.’’ 

The Court—That is the requested amendment. 
That, if it was granted, of course, would be like any 
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other allegation in the complaint, subject at the time 
of the taking of testimony to any objection as to 
admissibility of evidence concerning the same. 


Mr. Cooke: We would like the record to show 
also, your Honor, that we object to it as mcompe- 
tent in any event as an allegation, on the ground 
that it is entirely outside of the written agreement, 
that it is not pursuant to the statute which requires 
agreements of this sort to be in writing, that it 1s 
an attempt to change a written contract into an oral 
contract on acts specifically performed, that the alle- 
gation of the efforts of the plaintiff as to attempts to 
do certain things that are not accomplished is irrele- 
vant and immaterial] as to performance. You have to 
show accomplishment. 


The Court: I think all the objections raised in 
[114] that objection can be considered at the time 
testimony mav be offered to prove these allegations. 
Permission will be granted to make the amendment 
and I suppose it can be done by adding a little 
rider to this paragraph or interlineation. 

Mr. Platt: Well, in order to save time and I sup- 
pose not to unduly burden the record, I suggest a 
rider, your Honor, for a substitution. 


The Court: If vou will just prepare one and 
bring it in some time during the trial, we will at- 
tach it to the complaint. Now, is such an amendment 
going to embarrass the defendant or cause any 
change to make this amendment? 

Mr. Cooke: No, sir, except we might want to 
change our answer after we see the written form of 
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vider that is going to be put on it. We want the 
privilege to amend our answer. 

Mr. Platt: Certainly, we would have no objec- 
tion. I might also add that the defendants have 
been duly advised, through the counter-affiidavit 
promptly filed by Mr. Denson, the plaintiff, when 
he learned that she had negotiated a loan from 
other sources. 

Then paragraph VII alleges that the plaintiff, im 
order to carry out the terms, conditions, and cove- 
nants of said agreement, by way of part perform- 
ance thereof on his part, and all within the knowl- 
edge of said defendants, and each of them, this 
plaintiff obtained plans, specifications and prices 
from various firms on furnishings, equipment, ac- 
cessories and supplies [115] to be installed in said 
hotel at the cost and expense of plaintiff and de- 
fendant, Chas. W. Mapes, Jr. Then we allege that 
as a further consideration for the agreement and 
relying upon the good faith of the defendants and 
with their knowledge, plaintiff sold at considerable 
financial sacrifice a hotel of which he was the sole 
owner and proprietor and we allege that good and 
valuable considerations in said agreement provided, 
are fair, just and equitable to said defendants and 
each of them. 

Then in paragraph VIII we allege that the agree- 
ment was prepared by the attorney for the defend- 
ants and sent to the plaintiff by mail to Los An- 
geles, California, ete. In that connection, your 
Honor, I might state that we are not always in touch 
with the plaintiff because he lives in California and 
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the agreement was sent to Los Angeles where My. 
Denson was for his signature which accounts oie wink 
allegation in the complaint that he signed the agree- 
ment in Los Angeles and after the amended com- 
plaint was drawn, we learned that instead of sign- 
ing it in Los Angeles when he received it, he came 
to Reno and went to Mr. Cooke’s office and signed 
it there and paid the ten thousand dollars, so 1n or- 
der that that should conform with the facts, we ask 
the privilege of amending it so as to establish that 
fact. 

The Court: Any objection to that amendment, 
Mr. Cooke? [116] 

Mr. Cooke: Same objection, your Honor. We ob- 
ject to all this as material set up in the complaint. 

The Court: Without prejudice to your privilege 
to raise any points on those motions, the amendment 
will be allowed and I think we can amend by the 
same method. . 

Mr. Platt: Yes, your Honor. 

The Court: I think you had better state 1t so 
the record will be clear as to just what it is, so com- 
parison can be made then with the rider. 

Mr. Platt: Well, I propose, if the Court please, 
that the rider provides as follows: “Par. 8. That 
said agreement, Exhibit A, was prepared by the 
attorney for defendant, executed by the said de- 
fendants, Irene Gladys Mapes and Charles W. 
Mapes, Jr., sent to the plaintiff by mail to Los An- 
geles, Califor, and later signed and executed by 
the plaintiff in the office of H. R. Cooke, attorney 
for the defendants, at Reno, Nevada.’” 
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The Court: Perhaps the term ‘‘as a rider’’ might 
not be exactly correct. You understand just what 
J mean. 


Mr. Platt: And then to have the paragraph VIIT 
go on, it is now alleged that since the execution of 
said agreement, plaintiff has always been ready and 
willing to receive from defendant, Irene Gladys 
Mapes, a lease of said hotel structure whenever ten- 
dered, or to join in the execution of such a lease, and 
defendants have been so informed and advised [117] 
by plaintiff. That will be paragraph VIII as 
amended, your Honor. 


Then paragraph IX alleges in effect that the 
agreement provides that immediately the parties 
shall enter into a discussion with each other as to 
the terms, conditions and details of the lease and 
that said terms, conditions and details shall be 
mutually agreed upon between the parties herem 
within ten days after the written contract for the 
construction of said structure has been entered into 
by the first party and within ten days after the 
actual construction has been commenced and while 
there is a provision in said agreement that time is 
the essence thereof, this plaintiff alleges that the 
said defendants, by word, act and conduct upon the 
part of each and all of them, have waived said time 
provisions and with intention so to waive and with 
knowledge, understanding and recognition of such 
waiver, and each and all of them are estopped and 
foreclosed from disclaiming said waiver or assert- 
ing or claiming or relying upon said time provi- 
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sions, or any of them. Then the acts of waiver aie 
set out. Repeatedly since the execution of said 
agreement and for a continuous period following 
the expiration of the time provisions hereinabove 
referred to, the said defendants, by word, act and 
conduct, have led this plaintiff to believe that such 
a lease would be tendered and would be properly 
executed by all of the parties hereto, and plaintiff 
placed full reliance on defendants’ said word, acts 
and conduct. That almost continuously from the 
24th day of September, 1945, the date of the execu- 
tion of said agreement, up to and including the 
Ist day of April, 1946, all of the parties hereto have 
been conferring at various times and intervals and 
have treated and considered during all of said 
period of time said agreement to be continuous in 
full foree and effect, with the belief on the part 
of the plaintiff and representation by said defend- 
ants that they were acting in good faith and would 
tender and execute said lease. On or about the 
98th day of December, 1945, plaintiff, at the re- 
quest of the defendants, met the defendant Charles 
W. Mapes, Jr., at the office of the architect of said 
hotel building in Oakland, California, for the pur- 
pose of discussing some changes in the plans of 
said building. During the month of March, 1946, 
plaintiff conversed by phone between Los Angeles 
and Reno with the defendant, Irene Gladys Mapes, 
about the hotel and the plans therefor. Plaintiff 
also told her that he would call the defendant, 
Charles W. Mapes, Jr., the next day and ask him 
to come to Los Angeles to look over plans for the 
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furniture and interior decorating. Later, by ap- 
pointment between the plaintiff and defendant, 
Charles W. Mapes, Jr., plaintiff met the said de- 
fendant on or about April 1, 1946, together with 
an interior decorator of Barker Bros., Los Angeles, 
California, at the office of the architect of said 
hotel structure in Oakland, California. During the 
first part of January, 1946, [119] plaintiff went to 
San Francisco and interviewed the Dohrmann 
Hotel Supply Company and instructed said com- 
pany to get out plans for the new equipment, de- 
signs and prices for dining rooms, kitchens, bars, 
and other matters appertaining to hotel equip- 
ment, all of which these defendants well knew. That 
in the same month of January, 1946, plaintiff came 
to Reno and conferred with the defendant, Irene 
Gladys Mapes, at her home in Reno, Nevada; that 
upon said interview the said defendant Irene 
Gladys Mapes, expressed pleasure with the prog- 
ress being made. 


Then we allege in paragraph X that during the 
period of time from September 24, 1945, which was 
the date the contract bears, up to and including 
about the 10th day of April, 1946, the said defend- 
ants retained plaintiff’s ten thousand dollar cash 
deposit and never once during that interval of time 
offered to return it, nor did any one of said de- 
fendants during that interval of time, by word, act 
or conduct, lead this plaintiff to believe that said 
agreement would be repudiated and that they would 
not enter into and execute the lease as said agree- 
ment provides. 
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Then in paragraph XI it is alleged that in fur- 
ther recognition of the waiver by defendants of 
the time element hereinabove set forth and the 
estoppel herein, the said defendants eaused to be 
published in local newspapers and trade journals 
featured and prominent illustrated articles, stating 
that plaintiff would conduct and operate said hotel. 


Then it is alleged in paragraph XII that a lack 
of observance and performance of the time ele- 
ments in said agreement above referred to was the 
fault of the said defendants and not of this plain- 
tiff; that though plaintiff told defendants he was 
ready to sign a lease whenever they should prepare 
and submit it, no form of lease was ever tendered 
plaintiff by defendants, or any of them; that though 
the defendants had superior knowledge as to when 
final plans of said hotel structure were approved 
and when actual construction commenced, yet none 
of them disclosed said facts to this plaintiff, nor 
was an interview or conference sought for the final 
preparation of the lease. And it further alleges 
that said defendants, and each of them, are and 
were at fault and were neglectful and delinquent 
in not seeking or arranging such an Interview or 
eonference within any of the periods of time set 
forth in said agreement. 


Then in paragraph XIII it is alleged that all 
the material and essential provisions of the pro- 
posed lease were and are expressly stated and set 
forth in said agreement as hereinabove more par- 
ticularly alleged and the parties hereto expressly 
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agreed that such material and essential provisions 
should be contained within said lease; that all other 
customary matters and things usually contained in 
similar leases were and would be merely incidental 
and in accordance with [121] custom and usage. 


Then paragraph XIV alleged that notwithstand- 
ing the continued acts, conduct and representations 
of the defendants as above set forth, and notwith- 
standing the binding obligations of said agreement 
and the ability of the defendants to perform, the 
said defendants personally, and through their attor- 
ney, on or about the 10th day of April, 1946, with- 
out cause or reason, repudiated said written agree- 
ment, declined and refused further performance on 
their part under it, and stated to plaintiff that no 
lease would be tendered, granted or entered into as 
said agreement provided. That no cause or reason 
was given plaintiff for such repudiation. 


Paragraph XV alleges that plaintiff has fully 
and faithfully performed all acts and things, cove- 
nants and conditions in said agreement required of 
him to be performed, and has always been ready, 
willing and able, and is now ready, willing and able 
to enter into and execute said lease, as in said 
agreement provided, and fully and faithfully to 
perform in accordance therewith, and to comply 
with all of its terms, covenants, agreements and 
conditions. 


Paragraph XVI alleges that it was at the special 
instance and request of the defendant, Irene Gladys 
Mapes, that her son, Charles W. Mapes, Jr., was 
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associated with plaintiff as a second party to said 
agreement. That plaintiff reposed sufficient faith 
and confidence in the said Charles W. Mapes, [122] 
Jr., to believe that he would faithfully carry out 
his obligations under said agreement and join with 
plaintiff in demanding and executing the lease, as 
in said agreement provided, but the defendant, 
Charles W. Mapes, Jr., has wrongfully, unjustly 
and inequitably, and in fraud of plaintiff’s mghts, 
conspired and confederated with his co-defendants 
in repudiation of said agreement. That plaintiff has 
always been ready, willing and able, and is now 
ready, willing and able, personally to assume, pay 
and perform in full all obligations, acts, or things 
required to be performed by the said defendant, 
Charles W. Mapes, Jr., under said agreement and 
lease, and to take and execute said lease in his own 
name. 


Then we allege that plaintiff has no plain, speedy 
or adequate remedy at law. 


We further allege that defendants have not done 
equity nor have they offered to do equity, and then 
we pray for a decree and the prayer is that a de- 
cree for specific performance of said agreement be 
made and entered into herein in favor of the plain- 
tiff and against the said defendants. That the 
above-entitled court order a decree that within 20 
days from and after the entry of said decree, or 
such other time as the court may determine, that 
said parties hereto be ordered and directed to exe- 
cute and give a sufficient lease upon the hotel prop- 
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erty, with the exception of eight stores spaces on 
Virginia Street and three store spaces on First 
Street herein [123] particularly described, for a 
term of 20 years and for a rental price, considera- 
tion and conditions as in said agreement provided. 
That said lease shall provide that the plaintiff and 
defendant, Charles W. Mapes, Jr., at their own 
cost provide and place in said structure such fur- 
niture, fixtures and equipment as shall be suitable, 
proper and necessary to furnish and equip the same 
as a first-class hotel and apartment building, and 
that they shall execute and deliver to the defendant, 
Irene Gladys Mapes, a first chattel mortgage on 
said furniture, fixtures and equipment, and to be 
provided in said lease. That the court further 
order, adjudge and decree such other and addi- 
tional provisions to be contained in said lease as 
to fully effectuate the intent and purposes of the 
parties hereto, as in said agreement stated, and 
also set forth all usual or necessary conditions to 
the end that the rights and interests of each party 
shall be properly conserved and protected. That 
the court further order, adjudge and decree, as an 
alternative, that if sound principles of equity would 
be best subserved and applied herein, that the plain- 
tiff, solely and on his own behalf, and the said de- 
fendants execute said lease, as aforesaid, without 
the joinder of the defendant, Charles W. Mapes, 
Jv., as co-lessee therein. That the court retain juris- 
diction herein to assure compliance with its orders, 
judgments and decree, and for such other relief as 
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in equity may be mete and proper, ana for costs. 
Does your Honor desire the agreement read? 


The Court: It might be well to consider that. 


Mr. Platt: It is attached to the amended com- 
plaint. The agreement is as follows: (Reads agree- 


ment.) 


The Court: Do attorneys for the defendants 
desire to make any statement? 


Opening Statement of Mr. Cooke 


Mr. Cooke: Possibly I can narrow this down 
somewhat by stating substantially what 1s really at 
issue in the case. There are considerable allegations 
set up in the amended complaint which we do not 
deny, many of them are denied, some denied with 
an explanation and so on. Primarily, it is the posi- 
tion of the defendants in this case that this action 
must be determined by reference to the written 
document alone and that it cannot be twisted around 
with allegations or evidence or materially changed 
in any respect as proposed. We have made objec- 
tions, and we will continue to make objections 
throughout to the admission by the court to any 
evidence of these various telephone conversations 
and these bits of talk here and there had between 
the parties, as having any bearing upon how your 
Honor should construe the written document. That 
document must be allowed to speak for itself and 
as a matter of law it does not concede a contract 
to be specifically performed, or a contract at all, 
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because it says on its face that the parties never 
met on the particular conditions. 


Now paragraph I of the amended complaint, 
which [125] alleges jurisdictional matters, in part 
is admitted, that is to say the citizenship and the 
amount of controversy, but we find an allegation 
there that Charles W. Mapes has declined and re- 
fused, and still declines and refuses, to joim the 
party plaintiff therein; that he is a son of the de- 
fendant, Irene Gladys Mapes, also known as Mrs. 
Charles W. Mapes, that particular portion of para- 
eraph I in the amended complaint is admitted, but 
then follows this: ‘‘* * * and has conspired and 
eonfederated with the said defendants, Irene Gladys 
Mapes, Gloria Mapes, and said co-partnership, to 
defeat the said plaintiff out of his just rights and 
equities herein.’? That is denied. 


Then paragraph II, which alleges that the de- 
fendant Charles W. Mapes Company, a co-partner- 
ship, was organized on or about the 9th day of No- 
vember, 1943, and ever since has been and now is 
conducting, carrying on and transacting business 
and has never since been dissolved, is admitted. 


Paragraph III alleged that at the time this docu- 
ment of September 24, 1945, was executed [rene 
Gladys Mapes was seized in fee of the property 
therein described, consisting of an area on Virginia 
Street of 167.64 feet, is admitted, with the excep- 
tion that 12 feet in controversy should be deducted 
therefrom. It is 155.64 feet on Virginia Street that 
she was seized in fee of and not the amount stated 
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in the instrument. I might interpolate here that 
the 12 feet which she was seeking at that time to 
acquire from the City of Reno was by the city [126] 
council, after repeated efforts on the part of Mrs. 
Mapes, refused, the council apparently deeming it 
should be held as part of the street instead of being 
conveyed to Mrs. Mapes. 


Then paragraph IV of the amended complaint 
sets up that on or about November 6, 1945, Mrs. 
Mapes conveyed by deed of conveyance to herself, 
Charles W. Mapes, Jr., and Gloria Mapes, co-part- 
ners, doing business under the name of Chas. W. 
Mapes Company of Reno, Nevada, the real estate 
described in the agreement of September 24, 1945. 
That is admitted. Then it is alleged that said con- 
veyance, at the time of its execution and prior 
thereto was made with the knowledge by all of the 
defendants of the existence of said agreement. That 
last clause is denied. It goes to the question of 
Gloria Mapes, who acquired the property, one- 
third interest in the property, after September 24, 
1945, whether she had knowledge of the alleged 
agreement and arrangement and so on with Mr. 
Denson. Of course, there is no question but what 
the defendants, Charles W. Mapes and Mis. Mapes, 
knew of the arrangement and agreement, but the 
issue there is as to Gloria Mapes. 


Paragraph V of the complaint alleges that on the 
94th day of September, 1945, the above named plain- 
tiff and above named defendants, Irene Gladys 
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Mapes and Charles W. Mapes, Jr., entered into a 
written agreement whereby the defendant, Lrene 
Gladys Mapes, agreed to grant a lease to said plain- 
tiff and [127] said defendant, Charles W. Mapes, 
Jv., of a certain new fireproof hotel, apartment 
building, and so on. That is denied by reason of 
our construction that this agreement of September 
94, 1945, was merely a preliminary agreement that 
was substantially the same as talks and discussions of 
what the written agreement, later to be executed, 
would contain, and that it of itself was not an 
agreement for a lease binding upon either of the 
parties, either Mr. Denson or Mrs. Mapes, so we 
deny that there was any agreement that we grant 
a lease. Of course, the document speaks for itself. 
We agree that we may later and have certain dis- 
cussions and agree upon a lease if we can, that is 
the language of the document, and further that no 
lease should be effected in any event until plans and 
specifications had been agreed upon, and these 
were never agreed upon, so that is the reason of 
that allegation. Of course we admit the physical 
act of signing that particular paper, but whether 
it is the kind of agreement that they allege here 
is entirely another matter. We deny that said 
agreement is certain or definite or just or reason- 
able or mutual in its obligations or m all of its 
material parts. That to my mind, with my knowl- 
edge of pleadings, is improper and incompetent. 
The document must be allowed to speak for iself 
and to say that a document is valid and legal: in 
your pleading is not necessary and takes up that 
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much space, that is my view of that, so we deny 
that it is either certain, definite, reasonable or just. 
It is immaterial and those are matters, of course, 
I think, of [128] law that would be subsequently 
taken up and concerning which we believe we ave 
entirely prepared to justify our position to the 
court. 


The rental consideration is alleged and that al- 
ready appears in the document itself and it does 
not appear to me what avail or benefit to the court, 
or to anybody, to set up that again, but they state 
the same things in this paragraph as to terms of 
agreement as in regard to the gross receipts as 
stated in the agreement itself, and of course we 
admit that document contains those provisions with 
reference to the percentage of the receipts to be 
paid as rental, and they allege that the written 
agreement expressly acknowledges valuable and 
consufficient consideration present and received, and 
that is another allegation that I submit 1s subject 
to the criticism I have made and we will hear more 
from it later on probably, but we have admitted 
that the written document does contain the things 
that they say. 


Paragraph VI, first paragraph is subject to cur 
legal objection as to materiality and propriety of 
that type of pleading being injected into the case. 
We deny that the plaintiff, at the request of the 
defendant. Irene Gladys Mapes, engaged the archi- 
tect and contractor now constructing the hotel 
building on said premises and as to whether he 
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conferred upon many or any occasions with the 
architect or with the contractor employed on the 
work or with the members of their official [129] 
staffs, or as to whether the plaintiff expended the 
necessary or any time or expense for attendance 
upon said conferences, that we have no information 
or knowledge with respect to that matter sufficient 
to base a belief. As to conferences with the de- 
fendant, we deny the allegation as to that. Further 
it says in this same paragraph: ‘‘The said plaintiff, 
at the request of the defendant, Irene Gladys 
Mapes, secured a large and appreciable loan for 
the said defendants * * *,’’ ete. Well, we have 
had a statement from counsel as to that loan. We 
deny that he secured any loan, large or otherwise, 
to finance the construction of the hotel, and we 
deny that Irene Gladys Mapes was unable to nego- 
tiate through other channels this proposed loan. I 
might say here, in anticipation of the rider amend- 
ment, that the denial will go to that also and I 
think about the only change made was that the 
plaintiff made attempts to secure the loan and that 
he had assurance from financially responsible people 
that they would grant the loan and he so informed 
Mis. Mapes, and we will deny all of that, except 
perhaps attempts, which we deny for lack of in- 
formation or knowledge sufficient to base a belief 
that he made attempts. 


Paragraph VII it is alleged that in order to carry 
out the terms, conditions and covenants of said 
agreement, by way of part performance thereof on 
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his part, and all within the knowledge of said de- 
fendants and each of them, this plaintiff obtained 
plans, specifications and prices from various firms, 
ete. That is denied for lack of knowledge or infor- 
mation as to whether he did these things or not. 
Naturally we do not have any definite knowledge 
about it. It is further alleged that as a further con- 
sideration the plaintiff, relying on good faith of 
defendants and with their knowledge, sold at a 
considerable financial sacrifice a hotel of which he 
was the sole owner and proprietor. That is denied 
in the same way, that we have no knowledge or in- 
formation on which to base a belief as to the sale 
of the hotel at a sacrifice, considerable or other- 
wise. And it is alleged that good and valuable con- 
siderations, in said agreement provided, were and 
ave fair, just and equitable to said defendants 
herein, and each of them. That 1s denied without 
any qualifications, being one of our contentions in 
this case that the agreement, as set up, providing 
for the payment of rental, if it were to stand as 
a lease for the 20 years, would be very far from 
being fair, reasonable and equitable to the defend- 
ants, in that it would not produce an income or 
rental that would be even one-half of what the fair, 
reasonable and equitable price should be. That, of 
course, is very material in these specific perform- 
ance cases, because courts will not enforce agree- 
ments that are not in every respect fair. 


Paragraph VIII it is alleged that the said agree- 
ment, Exhibit ‘‘A’’, was prepared by the attorney 
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for the defendants. We will have another amend- 
ment to that changing something [131] there with 
regard to where it was signed by the plaintiff, which 
doesn’t materially change the sense and substance 
of the allegation. The allegation that the agree- 
ment, Exhibit ‘‘A’’, was prepared by the attorney 
for defendants it denied in part, the denial bemg 
to the effect that a document prepared by Mr. Den- 
son and furnished by Ma. Denson was handed in 
and it was copied in substance, with some more or 
less slight additions so that it was in a sense a sort 
of a joint production of the attorney for the de- 
fendants and the document that was furnished by 
Mr. Denson, so it is correct to say that it was pre- 
pared by either, but three-fourths of it was pre- 
pared or furnished by Mr. Denson. That is how 
the agreement was arranged, as set up by the de- 
fendants. Then the balance of that is where it was 
signed, has heen changed slightly, but we reserve 
the right to enter such denial as we think proper 
when the rider amendment is served. 


Now it is alleged that since the execution of said 
agreement plaintiff has always been ready and 
willing to receive from the defendant, Irene Gladys 
Mapes, a lease of the said hotel structure when it 
was tendered, or join in the execution of such a 
lease, and defendants have been so informed and 
advised by plaintiff. The last clause, ‘‘and defend- 
ants have been so informed and advised by plain- 
tiff,’’ is denied by the defendants, at least up to 
the time of the filmg of the suit. The answer sets 
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up more particularly the various steps [132] that 
that occurred preliminary to the final decision and 
notice that they would not execute any lease to the 
plaintiff. That as to the plaintiff being always ready 
and willing to receive from defendant a lease of 
the hotel structure we deny that for want of knowl- 
edge or information sufficient to base a belief. The 
testimony, [ think, will clarify that as to the atti- 
tude of the parties and that Mr. Denson was re- 
quested to come to a settlement and agreement with 
regard to the lease that was foreshadowed by the 
agreement of September 24th and he refused to 
do so, that is to say, he failed and neglected to do 
the things necessary to get a meeting. 


Paragraph LX alleged that while the agreement 
provides that the parties thereto shall immediately 
enter into a discussion with each other as to the 
terms, conditions, ete., they have ten days after the 
actual construction has been commenced, and it 
further provides that time is of the essence thereof. 
Tt then alleges that defendants, by word and act 
and conduct upon the part of each and all of them 
have waived such time provision. That is denied, 
that we have waived any. And that with intention 
so to waive and with knowledge, understanding 
recognition of such waiver, that 1s denied; ‘‘and 
each and all of them are estopped and foreclosed 
from disclaiming said waiver,” that 1s denied, “Sor 
asserting, or claiming, or relying upon, said time 
provisions or any of them,’’ that is denied. We 
certainly intend to rely upon the time provisions 
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and to put in the evidence that we are entitled and 
justified in relying on that. Then it is stated that 
repeatedly, since the execution of said agreement 
and for a continuous period following the expiration 
of the time provisions referred to the said defend- 
auts, by word, acts and conduct have allowed the 
plaintiff to believe that such a lease would be ten- 
dered and would be properly executed by all the 
parties hereto, and plaintiff placed full reliance 
upon such words, acts, and conduct. That is all 
denied and subject to our objection that it is wholly 
and vitally defective and insufficient, does not state 
any facets. And then they go on ‘‘That almost con- 
tinuously, from the 24th day of September, 1945, 
the date of the execution of said agreement, up to 
and including the Ist day of April, 1946, all of the 
parties hereto have been conferring at various times 
and intervals,’’ that is denied, with the qualification 
that there were some informal conferences and that 
shortly after the 1st of April, 1946, the defendants 
demanded that the plaintiff come to a conference 
for a final settlement of the whole question of 
whether a lease should be granted or should be 
agreed upon, it being their position that the lease 
that was suggested and foreshadowed by the agree- 
ment of September 24th was out, but they were 
willing nevertheless to discuss with him the grant- 
ing of a lease on the property down to April 10, 
1946, and he refused to come and said he had an 
agreement that was sufficient for him and was going 
to have that [134] specifically enforced, ete., and so 
on, and that was the end of it. Now it is alleged 
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that the defendants had considered during aM (ext 
said period of time the said agreement was In ¢on- 
tinuous full force and effect, with the belief on the 
part of the plaintiff, and representation by the said 
defendants, that they were acting in good faith, and 
would tender and execute said lease. That is also 
denied, except with the qualification I just stated, 
that at no time as mentioned there, namely in the 
late spring of 1946, did the defendants ever make 
any statement or representation of any kind to the 
plaintiff that they would execute a lease along the 
lines of the one mentioned in the September 24, 
1945, document, that if there was coing to be a lease 
it would be a brand new document and upon such 
terms and conditions as the parties might then elect. 
Then it is alleged that ‘fon or about the 28th day 
of December, 1945, plaintiff, at the request of de- 
fendants, met the defendant, Charles W. Mapes, 
Jr., at the office of the architect of said hotel build- 
ing in Oakland, California, for the purpose of dis- 
cussing some changes in the plans for said build- 
ing;’”’ that is denied. ‘During the month of March, 
1946, plaintiff conversed by phone between Los 
Angeles and Reno with the defendant, Irene Gladys 
Mapes, about the hotel.’? There was a conversation 
admitted by the defendants. Tt was in March, but 
it was after March 18th. ‘* * * and the plans 
therefor.’’ And the allegation continues: ‘¢Plain- 
tiff also told her that he would call the defendant, 
Charles W. Mapes, Jr., and ask him to come to Los 
Angeles to look over plans for furniture and in- 
terior decorating.’”’ That 1s denied. ‘There was no 
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such talk between Mrs. Mapes and the plaintiff. 
“Tater, by appointment between plaintiff and the 
defendant, Charles W. Mapes, Jr., plaintiff met the 
seid defendant on or about April 1, 1946, together 
with an interior decorator of Barker Bros., Los 
Angeles, California, at the office of the architect 
of said hotel structure in Oakland, California.”’ 
That is denied. Then it is alleged that during the 
first part of January, 1946, plaintiff went to San 
Francisco and interviewed the Dohrmann Hotel 
Supply Company and instructed said company to 
eet out plans for new equipment, designs and prices 
for dining rooms, kitchens, bars and other matters 
appertaining to hotel equipment, all of which these 
defendants well knew. As to whether he went to 
San Francisco and interviewed the Dohrman Com- 
pany as alleged, we say that we have no knowledge 
or information sufficient to base a belief, so we are 
not denying absolutely that that was done, but only 
in a legal sense and in a legal manner that we had 
any knowledge of his going to interview the Dohr- 
mann Hotel Supply Company as stated whatever. 
Then it is alleged in the same month of January, 
1946, plaintiff came to Reno and conferred with the 
defendant, Irene Gladys Mapes, at her home in 
Reno, Nevada. The fact that he came here is ad- 
mitted. ‘That wpon said interview the said defend- 
ant, Irene Gladys Mapes, expressed pleasure [136] 
with the progress being made.’’ That is denied. 


Then the next paragraph of the amended com- 
plaint sets up that during the period of time from 


Irene Gladys Mapes, et al. 143 


September 24, 1945, the date of the execution of said 
agreement, up to and including about the 10th of 
April, 1946, the said defendants retained plaintiff’s 
£10,000 cash deposit, never once during that inter- 
val of time offered to return it, nor did any one of 
said defendants during that interval of time, by 
word, act or conduct, lead this plaintiff to believe 
that said agreement would be yepudiated, and that 
they would not enter into and execute the lease as 
in said agreement provided. That is all denied, 
with the exception that the deposit that is made—I 
will have to turn to the answer to find out exactly 
what we did say about that, but the defendants aver 
in their answer, as I recall, that they knew in ad- 
vance that the deposit wouldn’t be accepted, the 
return of it wouldn’t be accepted. Humiler, a: he- 
tnim of the money was tendered and was refused, 
but I think possibly I will have to get the exact 
dates which we set wp in our answer. 


Paragraph 11 alleged that ‘‘* * * in further recog- 
nition of the waiver of defendants of the time ele- 
ment hereinabove set forth and the estoppel herein, 
ihe said defendants cause to be published in local 
newspapers and trade journals, featured and promi- 
nent illustrated articles stating that plaintiff would 
conduct and operate said hotel.”? That is denied. 
It is not [137] clear to the defendants just how 
the plaintiff is setting up before this Court a denial 
on his part that a contract was made admittedly to 
himself and one other party should be reconstructed 
and changed by the Court and made to run to him 
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alone. That is going to be a sharp issue in the case, 
as to whether this Court can consider the form of 
any agreement other than the one the parties made. 
1€ your Honor finds an agreement was made ieie. 
it is the position of the defendants that your author- 
ity and power is limited to that particular document, 
which must be in writing under the statute, unless 
there is some proposition under operation of the 
law brought legally into the case, and that this alle- 
gation here that the defendants caused publication 
to state that the plaintiff alone was to operate the 
hotel, is not evidence of any agreement entered into 
between the plaintiff and defendants. 


Now paragraph 12 alleges that lack of observance 
and performance of the time elements in said agree- 
ment was the fault of the said defendants and not 
of plaintiff. We deny it however. ‘That though 
plaintiff told defendants he was ready to sign a 
lease whenever they should prepare and submit 
it * * *.°? We deny he ever told us he was ready to 
sien any lease whenever submitted. We admit no 
form of lease was ever tendered him by the defend- 
ants or any of them. Plaintiff alleges: ‘That 
though the defendants had superior knowledge as 
to when final plans for said hotel structure were 
approved and when actual construction commenced, 
yet none of them disclosed said facts [1388] to this 
plaintiff * * *.’? That is denied, that is to say, we 
deny that we had any superior knowledge as to when 
the hotel structure was actually commenced to be 
constructed, that the plaintiff knew about that par- 
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iicular fact as much as we did. Then it is alleged 
that we didn’t seek an interview with the plaintiff 
or conferences for the final preparation of the lease. 
That is denied as to a lease, not particularly as to 
the one referred to in the September 24th agree- 
ment. The plaintiff further alleges that said de- 
fendants and each of them are and were at fault and 
were neglectful and delinquent in not seeking or 
arranging such an interview or conference within 
any of the periods of time set forth in the agree- 
ment. ‘That is what I would call another incompe- 
tent and immaterial pleading, but anyway we 
deny it. 


Thirteen, it is alleged that all the material and 
essential provisions of the proposed lease were, and 
ave, expressly stated and set forth in said agree- 
ment, as hereinabove more particularly alleged, and 
the parties hereto expressly agreed that such ma- 
terial and essential provisions should be contained 
within said lease. hat all other customary matters 
and things usually contained in similar leases were 
and would be merely incidental and im accordance 
with custom and usage.’’? We have denied that and 
we set forth what we consider to be material and 


me) 


essential matters for a lease of a building to cost a 
million and a half or thereabouts and run for 20 
years [139] would be and I will call your Honor’s 
attention to this a little later on, but we have denied 
the allegation in the form it is made. 


Paragraph XIV it is alleged that ‘°* * * notwith- 
standing the continued acts, conduct and represen- 
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tations of the defendants, as above set forth, and 
notwithstanding the binding obligations of said 
agreement, and the ability of the defendants to per- 
form, the said defendants personally and through 
their attorney, on or about the 10th day of April, 
1946, without cause or reason, repudiated said 
written agreement, * * *’’ ete. We have denied that 
‘‘notwithstanding * * * obligations.’’ 
deny there were any binding obligations. We ad- 
mit the ability of the defendants to perform. We 
deny that the defendants personally and through 


Of course, we 


their attorney, on or about the 10th day of April, 
1946, without cause or reason repudiated said 
written agreement. Of course, that 1s on the basis 
there was nothing to repudiate and the document 
speaks for itself. ‘‘* * * and that they declined and 
refused further performance on their part,” that 
is denied with some further argument that will be 
disclosed by the answer. ‘‘* * * and stated to plain- 
tiff that no lease would be tendered, granted or 
entered into, as in said agreement provided.” hat 
is admitted as of the date approximately the 10th 
day of April, 1946. “That no cause or reason was 
given plaintiff for such repudiation.’’ That 1s 
denied. [140] 


Fifteen, the allegation is that plaintiff has fully 
and faithfully performed all acts and things, cove- 
nants and conditions in said agreement required of 
him to be performed, and has always been ready, 
willing and able, * * *’’ ete. That is all denied. 
We never made any agreement to give any lease to 
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Mr. Denson alone. However ready and willing he 
is individually, that is not a performance of the 
agreement. 


Paragraph XVI alleges that it was at the special 
instance and request of the defendant, Irene Gladys 
Mapes, that her son, Charles W. Mapes, Jr., was 
associated with plaintiff as a second party to said 
agreement. That is denied without qualifications 
and without any strings, and then it is alleged that 
the plaintiff reposed sufficient faith and confidence 
in the said Charles W. Mapes, Jr., to believe that 
he would faithfully carry out his obligations under 
said agreement and join with plaintiff in demand- 
ing and executing the lease, as in said agreement 
provided. We deny that for lack of knowledge or 
information upon which to base a belief as to 
whether plaintiff reposed confidence and faith in 
his alleged co-tenant, Charles W. Mapes, Jr. Then 
follows the allegation, ‘‘But the said defendant, 
Charles W. Mapes, Jv., has wrongfully, unjustly 
ond inequitably, and in fraud of plaintiff’s rights, 
conspired and confederated with his co-defendants 
in repudiation of said agreement.”? ‘That is denied. 
Tt is a mere conclusion without a statement of a 
single fact upon which it is based. Then follows 
the further [141] allegation, “‘That plaintiff has 
always been ready, willing and able, and is now 
ready, willing and able personally to assume, pay 
and perform in all obligations, acts, or things re- 
quired to be performed by the said defendant, 
Charles W. Mapes, Jr., under said agreement and 
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lease, and to take and execute said lease in his own 
name.” There again we have the remarkable 
proposition that this Court is to execute an agree- 
ment and require the defendants to specifically 
perform something that they never agreed to. 


Paragraph XVII alleges that he has no plain, 
speedy or adequate remedy at law. That is denied 
upon the hypothesis that he is not entitled to any 
yemedy whatever. He hasn’t been hurt. 


Paragraph XVIII alleges that defendants have 
not done equity nor have they offered to do equity. 
We deny that also. 


Now turning to the answer to the amended com- 
plaint, which has been gone over rather fully, but 
there is some portion of it I want to call to your 
Honor’s attention. We have set up special de- 
fenses and the first one is as follows: (Reads I 
from Answer). The second affirmative defense 
reads as follows: (Reads II from Answer). For a 
further and third defense it is alleged: (Reads para- 
eraph (1) under third defense). That may possibly 
be answered by the proposition as suggested by Mr. 
Platt on oral argument, that the lease be a [142] 
personal and private relationship of a confidential 
character, which would prevent it being assigned, 
irrespective of there being any clause against as- 
signment, but in order to make assurance doubly 
sure in the lease for that long period of time and 
where the parties thereto might pass away from the 
scene before the expiration of the lease, there 
usually are, I would say and necessarily are, pro- 
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visions as to what shall be done, whether the lease 
shall pass to the successors in interest o1 whether it 
shall terminate or whether it may be assigned, ete. 
Now that is (1). Second (reads 2). ‘That is an- 
other clause that would be very material to the 
lessees so as to cover transfer of title or cover 
transfer of possession, substitution of parties lat 
the lessors might not be willing to have in there for 
a minute. They might be entirely willing to have 
Mr. Denson and Charles W. Mapes in there, but 
would not be willing to have John Brown or J ohn 
Doe in there as receivers or as assignees or as legal 
representatives in case the lessees died. That is a 
clause that I say is essential to a lease of that long 
period of time. For a short period of time it 
wouldn’t be so important. 


Then a clause we say should go into that lease 
and should contain matter and provisions, etc., to 
protect the rights of the parties, that should be a 
clause that required the lessees to keep true books 
of account and give lessor right of free inspection 
and audit. Your Honor will recall from [143] read- 
ing the agreement that the method of their paying 
yental is a percentage of the gross sales, so thay 11 
that respect the lessees and the lessors are in a 
sense henefactors. It is true that the percentage is 
fixed, but payment to the lessors is fixed in respect 
to business by the lessees and lessors would be vitally 
interested in knowing that accounts were correctly 
kept in order to know that the correct rental was 
accounted for by the receipts, so that is absolutely 
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necessary in a lease of this kind, that they not only 
have the right to know that true books were kept, 
but also the right of inspection at all reasonable 
times and have them audited. 


As to the 4th proposition set up in their answer, 
there is a clause in the lease that the lessees agree 
io pay a rental that will take care of the amount 
vequited for the payment of taxes by the lessors on 
this building, and also an amount for upkeep on the 
building and also for insurance on the building and 
also for the interest on the money borrowed by the 
lessors and also for an amount annually fon wuine 
amortization of the cost of the building. That is a 
firm and definite provision of the agreement, so we 
say that the lease, if and when one was prepared, 
would necessarily have to specify and clarify more 
fully than this preliminary document did, because 
it contained nothing as to the details. The lease 
would have to provide something about the amount 
for insurance, something for each of these items. It 
says borrowed money, it [144] does not say whether 
money borrowed on the building or borrowed for 
other purposes, and there is no method by which 
this Court or anybody can take September 24th 
agreement and determine what the minimum guar- 
anty rental would be under that clause. At least 
that is our contention, so we say as to the fourth 
objection or rather clause, that we think should go 
into the lease for the protection of the parties as 
provided hereby, a clause or clauses that clarify 
this Paragraph 9 of the exhibit which contains the 
items that are mentioned. 
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Another one specified as (5) is as to what should 
constitute suitable, proper and necessary fixtures 
and equipment and whom, if any one, shall have 
power of determining in case the parties are unable 
io agree. Your Honor will recall that there 1s one 
paragraph in the September 24th document that 
provides that Mr. Charles W. Mapes and Mr. Den- 
son, the plaintiff, should purchase, at their own ex- 
pense, and instal] in the hotel furniture suitable and 
necessary for a first-class hotel and the cost should 
be $150,000 or not less. That leaves open, as we 
see it, a question that would necessarily have to be 
determined in the lease itself as to what kind of 
furniture should be installed. To simply say 
$150,000 worth of furniture to furnish and equip a 
first-class hotel—— 


Mr. Platt: It does not say that. I beg your 
Honor’s pardon. The agreement does not say that 
the amount is to be $150,000. The agreement says 
as “now estimated.’ The agreement [145] provides 
that sufficient money shall be expended by the lessees 
as to suitably and properly furnish the hotel and 
$150,000 is only inferred the minimum amount. 

Mr. Cooke: I think that is a difference between 
twiddle-tum and twiddle-dee. That is the figure 
they had in mind, $150,000, but whether it is that 
figure or more or less is not the point I am talking 
ebout. The point I am talking about is who is going 
to determine the furniture that is suitable and 
necessary. How is your Honor going to do it grant- 
ing a deeree of equity? There is nothing in the 
September 24th agreement that pertains to that 
subject at all, so that would be a standard proposi- 
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tion right there. That is our idea at least, your 
Honor, in setting up this objection. 


Paragraph 6, your Honor will recall that in the 
agreement there is a rather peculiar provision, the 
earage which your Honor was asked to decree par- 
ticular performance on and which it seems to us 
you would have to reach out into thin air in order 
to make any decree at all. If the lease is to include 
the garage, your Honor will note that this agreement 
here apparently does not include it, but they say if 
the lease shall include the garage, then the second 
parties shall pay monthly 10% of the gross garage 
receipts or, if the first party leases the garage to a 
third person, the second parties are to have the 
privilege of garage service for their guests on terms 
to be mutually agreed upon. The first part of that, 
“10% of the gross garage receipts’ can he de- 
veloped so far as certainty and definiteness 1s con- 
cerned, but the clause there that that if the lease 
is to contain the garage at all, is certainly indefinite. 
Your Honor couldn’t make a decree, it seems to me 
at least, that the lease was to include that because 
the parties left that open but the clause of that 
determination, ‘‘if the first party leases the garage 
to a third person, the second parties are to have the 
privilege of garage service for their guests on terms 
to be mutually agreed upon,’’ that, of course, means 
that they should get together later on and find out 
what terms would be applied. It is not a case where 
the Court can instruct an agreement for that, be- 
cause the Court might miss it a mile. That is 
reserved, as we see it, for the purpose of being 
agreed upon later on. It is not foreshadowed in 
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any way by the September 24th agreement, so we 
set up then in our answer that is one of the things 
that are material and would be material and neces- 
sary in the lease if and when one was executed. 
Counsel for the plaintiff, I think, undertook to dis- 
pose of that clause in the oral argument—it was a 
small, little thing to talk about, this being a lease 
for 20 years and running into big money, and so 
forth, but we expect that isn’t the reason. The 
parties didn’t think so because they specifically refer 
to it in their argument and it was reserved for fux- 
ther agreement and the garage privileges to a hotel 
such as this structure is under course of construc- 
tion [147] under a period of 20 years, IT would say 
it can not be disposed of in any haphazard manner 
as that. 

Now we have 7. 8 and 9, which purport to provide 
chattel mortgage to be given for security of rental 
payments, and we thmk if a lease would he drawn, 
it would be necessary to particularize as to the 
conditions under which it should operate for war- 
yanty of rental payments. You have to take into 
consideration the paragraph in regard to percent- 
age, vou have to take into consideration the 
paragraph in regard to taxes, upkeep, insurance, 
interest on borrowed money and amortization. 
Those items would be supposed to be secured 
by the chattel mortgage, as it would ke if the 
lease was drawn, and counsel would work the 
thing over carefully as they would on a long 
tepm document, they would be able to particn- 
lavize that to the satisfaction of the parties, 
put that is not there entered and that is one of the 
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vital shortcomings of the document we have here 
now as a 20-year lease. 


The next paragraph is a clause that ought to be 
necessarily in leases as to the nature of non-comphi- 
ance. Some leases, for instance, might provide that 
in case of non-compliance the lessor should serve 
15 or 20 days’ notice on the lessee to correct default 
within that time and other matters notice probably 
longer or shorter, also there showld be a provision 
in the lease that in the event of default it is mutually 
understood time is of importance, because in a long- 
term [148] lease, where there are a multitude of 
things to be done on the part of the lessees, there 
will delays occur many times, defaults or claimed 
defaults, and there ought to be some specific pro- 
vision guiding the parties In determination of the 
question, So we say that this is a necessary provision 
that should be in the lease. 


Then a further one is that the lessees shall comply 
with the laws of the State and with local ordinances, 
statutes and regulations. A lease of this kind would 
be governed by the local ordinances and regulations 
of the health department, sanitary officials, ete., and 
this says, as we see it, that a lease of this kind on 
that kind of property should contain very specific 
clause to the effect that the lessees should at all times 
comply with those requirements and that a failure 
to comply would operate as a default if the lessors 
wanted to claim it, that they could enforce it by 
calling for performance or claiming a defaultage 
and another clause that is common in leases of this 
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type is the one indemnifying the lessors against 
damage to the lessor or other tenants resulting from 
overflow or breakage of water or sewer pipes or 
damage from leakage. Take in small buildings 
those questions frequently arise as to who is to pay 
it, the landlord or tenant and we feel there should 
be a specific clause to cover that, so there will be no 
controversy over what should be done. ‘Lessor not 
to be liable for damages caused lessees by reason of 
any acts [149] of other tenants of the building.” 
That is another clause that we find in the books and 
we find in our own experience very frequently, not 
invariably but frequently and almost invariably 
and at least in a lease of any size, is inserted at the 
request of the lessor so he will not be held respon- 
sible for the neglect or negligence of other tenants. 
So in this building, we know that the stores on the 
evound floor will be occupied by parties who are not 
under this lease at all, they are excepted from this 
arrangement here with Mr. Denson; now if those 
parties did anything that injured Mr. Denson, it 
would be a question there as to who would be re- 
sponsible as between the lessor and the lessee, Mr. 
Denson, so that that ought to be covered. 

Then the further clause in regard to the charge 
of public utilities, such as heat and light and power 
and water and all that sore of thing. Failure on 
the part of the lessee to take care of those items 
would be a very important item, whether if he does 
not take care of it, constitutes a default. If it isn’t 
in the lease, however, it wouldn’t be a default, as 


I view it. 
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‘612 Lessees to keep leased premises in repair 
and whether or not additions or improvements made 
by lessees are to remain on the property at the end 
of the term.’? That is an essential clause in all 
leases, both long-term or short-term, particularly 
long-term, and 14 is one that may or may [150] not 
be particularly important to the lessor. Those are 
some 14 propositions that we thought important 
enough to set up as clauses and we think frankly 
counsel for both lessee and lessor would insist upon 
heing incorporated in some form or other in a final 
lease to ke drawn covering this period of 20 years. 


(Noon recess taken.) 
2:00 P.M. 


All attorneys present as at morning session. 

The Court: Are you ready to proceed eentle- 
men? 

Mr. Platt: Yes, your Honor, ready for the 
plaintiff. 

The Court: Mr. Cooke? 

Mr. Cooke: I think before the recess was taken 
I was finishing with statement as to defendants’ 
third defense which set up the various things that 
the defendant contends would necessarily be in- 
cluded in a lease. The 4th defense reads as follows: 
(Reads (a) 4th defense in Answer.) The allegation 
as to the commencement of the work is not entirely 
clear. The demolition of the building, I think, was 
commenced on November 10, 1945, and that con- 
tinued and funds were obtained for the construc- 
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tion of the new building and work pursuant to the 
plans, ete., for the new building was commenced 
on January 25, 1946, so you have a question there 
as to whether the demolition work was constiuc- 
tion work or whether it wasn’t. (Reads balance of 
4th defense.) [151] 


The Sth defense reads as follows: (Reads 5th de- 
fense.) That is where it is alleged on account of 
her son, Charles, being taken in on the deal that 


she is willing to consider Mr, Denson as co-lessee. 
That is the 5th defense. 


The 6th defense is as follows: (Reads 6th de- 
fense.) Your Honor will recall there are two 
minimum rental provisions in the talk, one being 
arrived at by certain per cent of the gross proceeds, 
another is a guarantee that the amount to be paid 
will be sufficient to pay the taxes and upkeep and 
interest, ete., so that the two are substantially the 
same, but there is another fact there that may be 
kept in mind, is that the second guaranty refers to 
the entire building and the entire building contains, 
as we know, some 11 stores on the ground floor and 
what the plaintiff is undertaking to do there by 
that paragraph in the proposed lease would be to 
enarantee that income from the 11 stores and then 
an amount to be paid from the lessees to the lessor 
for the hotel part of the building would be sufficient, 
all taken together, to take care of upkeep and taxes 
and insurance and interest and so on, and also pro- 
vide for amortizing the cost of the building. ‘That 
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the fair and reasonable net rental for said premises 
under the same conditions as to time, not including 
the said 8 store spaces on Virginia Street and 3 
store spaces on First Street, would be not less than 
%25,000.00 per month, and inclusive of said store 
spaces, the fair and reasonable net rental would 
he not [152] less than $30,000.00 per month.” So 
according to that, the amount that is guaranteed 1s 
about one-third of the amount that the property 
will reasonably bring, according to the allegations. 
“That as defendants are informed and believe and 
so allege the fact to be, the cost of placing in said 
hotel structure such furniture, fixtures and equip- 
ment as should be suitable, proper and necessary to 
furnish and equip the same as a first class hotel 
and apartment building will be at least $300,000.00, 
and not $150,000.00 as mentioned in Paragraph 4 
of said Exhibit A."’ That is the 6th defense, and 
the prayer of the defense is: (Reads prayer. ) 
Siened by counsel. 

The answer made is in considerable detail by 
reason of meeting, or endeavoring to meet, the case 
made bv the plaintiff outside of the written docu- 
ment as to these alleged violations, what was said 
and done or not said and done, but it is our con- 
tention, your Honor, that the whole case must neces- 
sarily depend on the written document and that 
collateral matter, as pleaded on both sides, is ir- 
relevant and immaterial. [153] 


iced 
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the plaintiff, being first duly sworn, testified as 
follows: 


Direct Examination 
By Mer. Platt: 


Q. Will you state your full name please ? 

A. Peter G. Denson. 

Q. You are the plaintiff in this action ? 

A, Iam. 

Mr. Cooke: If the Court please, at this time 
I take it that it is the intent of the plaintiif to 
offer evidence in support of their complaint. I 
wish to make an objection to the admission in evi- 
dence of any evidence, oral or documentary, other 
than the September 24, 1945, document, upon the 
following grounds: 


(a) That the plaintiff’s amended complaint af- 
firmatively shows that the plaintiff never had, or 
has up to now, any cause of action for relief, in 
that the September 24, 1945, document never he- 
eame a valid contract, in that no discussion of terms 
or proposed lease was had within ten days ov as 
therein expressly provided for; 


(b) That said Exhibit A never became a con- 
tract, in that it purports to be merely! a memoran- 
dum ofa preliminary arrangement for the parties 
to later enter into a formal agreement, including 


many covenants and agreements not mentioned in 
said Exhibit A. 


160 P. G. Denson vs. 


(Testimony of P. G. Denson. ) 

(c) It affirmatively appears that said Exhibit A 
was not intended by the parties thereto to consti- 
tute any binding or enforcible agreement. 


(d) That said Exhibit A shows upon its face 
there was no meeting of the minds of the parties 
of the essential conditions of the proposed lease. 


(e) That said Exhibit A calls for the construc- 
tion of a large hotel building at the stated estimated 
cost of, eight hundred thousand dollars and requir- 
ing over a year for construction and which, if spe- 
cifie performance were decreed, would require con- 
tinuous supervision by the Court of said work and 
construction. 


(f) That said Exhibit A is neither fair, reason- 
able or equitable as to the defendants in that the 
ental therein provided for would only amount to 
between nine thousand and ten thousand dollars 
per month, whereas the reasonable rental value of 
said entire hotel building would be not less than 
thirty thousand dollars per month. 


(f) That is affirmativley appears that the plain- 
tiff had not performed, or tried to perform, condi- 
tions in said Exhibit A as to deposit of 20 thousand 
dollars as a guaranty of good faith, as provided in 
paragraph 1, Exhibit A. 


(bh) Exhibit A is not sufficiently clear or definite 


so as to enable a court of equity to decree specific 
performance. 
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(i) That said Exhibit A affirmatively shows that 
it left material terms of proposed lease for future 
negotiations and hence no specific performance or 
any relief is available to plaintiff, 


(j) Exhibit A is not a contract, either at law 
or in equity, in that the minds of the parties never 
met. 


(k) Said Exhibit A provides inter alia that ap- 
proval in writing by the parties of plans and speci- 
fications must be had hefore any lease on the 
premises shall become effective, and no such ap- 
proval has been had. 


(1) That said Exhibit A is unenforcible as to 
specific performance, in that mutuality of obliga- 
tion and remedy is wanting and defendants could 


not compel plaintiff to operate or manage said 
hotel. 


Those objections, if your Honor please, some of 
them were argued aud presented at some length on 
the motion to dismiss some time ago, on which 
your Honor has ruled, and I do not want to take 
up any time with those and but very little time with 
the remainder, but because we do not at this time 
ask the court to hear us extensively in an argument, 
it is not to be taken as any evidence that we waive 
any of those objections or that we haven’t full con- 
fidence in their legal correctness. It is a case, how- 
ever, where the witness should be allowed to testify 
to whatever the Court rules is proper and then the 
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matters can probably be taken up later on. But 
ve have two or three objections that are fundamen- 
tally upon the terms [156] of the contract, which 
your Honor recalls specifically provides in one 
place that the parties will agree, or at least they 
would mect and have discussion and agree if they 
can, upon a lease. The language “if they ean”’ 
seems to be pregnant with quite a number of in- 
teresting legal consequences. Primarily it, of course, 
says that the parties at that time had not definitely 
agreed and we contend did not intend by Exhibit A 
to agree to bind themselves to a lease, simply antici- 
pating more talk about this lease and agree if they 
ean and we think that under the authorities a docu- 
ment purporting to be a preliminary agreement, 
such as this one was held to be, unilateral—they are 
held to be in fact no contract, because it is simply 
a memorandum the parties will do these things if 
they can agree, and that qualification, “if they can” 
is parenthetically the competent proposition in the 
contract, and here it appears that thev couldn't and 
didn’t. 

The same basis is for our objection (d), that the 
exhibit shows on its face there was no meeting of 
the minds, no meeting of the minds on the essential 
conditions of the proposed lease. That goes to the 
clause where it is provided in that document that 
there should be in a lease, if one is finally agreed 
upon, such further conditions as were necessary for 
the conservation and protection of the rights of the 
parties, and naturally the conclusion would be from 
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that that the exhibit itself was not intended as a 
contract, when the [157] parties said they would 
later undertake to agree on one if they could and 
then they would include these other clauses that 
mighht be deemed at that time necessary. And the 
same argument applies to out numerical (e) of the 
objections that the exhibit shows upon its face there 
was no meeting of the minds of the parties of the 
essential conditions of the proposed lease. The 
essential conditions are the same on that as pointed 
out in those 14 specifications in one of the defenses, 
that the exhibit calls for construction of a large 
hotel building at a stated estimate cost of 800 thou- 
sand dollars, having a year or more to run for 
completion. That brings the case, or at least the 
objection is based upon that idea, it brings the case 
within the doctrine that a Court will not undertake 
the supervision of a building that requires con- 
tinued looking after from time to time to see if 
the agreement is complied with. Here this agree- 
ment calls for construction of this building over 
here, estimated at 800 thousand dollars. Of course, 
the cost has gone very much in excess of that, but 
that was the estimated cost at the time and it was 
stated it would be finished about on or about Jan- 
uary 1, 1947. Now if a specific performance were 
decreed at or about that time, or even now, we have 
under the terms of the contract considerabie time 
to run, but I think that the time clement there would 
be somewhere near with the time when construction 
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work began, which was in November or January, 
1945 and 1946, so if the Court made a decree for 
specific performance, [158] we would have this pic- 
ture, the Cowt sitting here and listening to evi- 
dence from time to time as to whether the contract 
was being carried out, because the decree would 
require Mrs. Mapes to go on and construct that 
building according to the plans and specifications 
agreed upon, if any, so if the building was not 
made as Mr. Denson thinks it ought to have been 
and he would come to, the Court and report to the 
Court they were not doing as the contract called 
for, and your Honor would have to render evidence 
and enter a decree and so on from time to time and 
it is with the view under the authorities that it is 
not the business of courts to enter into construction 
business or supervise construction, that contracts 
of that tvpe will not be, specifically, enforced. 


Then our ground (1) is one as to reasonable value 
of the rental as compared with what thev agree to 
give. That depends upon the evidence in the case 
and it doesn’t become a legal proposition in the 
case, and if. as we set up, the reasonable rental of 
the building is three times again what they agree 
to pay, then under all the authorities on that sub- 
ject the agreement would be so unfair and one- 
sided that no court of equity would enforce it, re- 
gardless how definite and complete it might be in 
other respecis. 


Then paragraph (g) that it affirmatively appears 
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that the plaintiff has not performed, nor offered to 
perform, the conditions of said Bxhibit A as to 
deposit of 20 thousand [159] dollars as euaranty 
of good faith, as provided in paragraph 1 of said 
Exhibit A. That objection appeared to me to be 
competent upon the proceedings as they! are now 
because all we have here is our admission that the 
co-lessees, Mr. Mapes, J1., and Mr. Denson, would 
put up 20 thousand dollars to Mrs. Mapes as guar- 
anty of good faith and then it is alleged that ten 
thousand dollars, one-half, was put up by Air. 
Dengon but the other $10,000 was never put up and 
that the contract was invalid in that respect, it 
is just as essential to put up the other ten thousand 
dollars and the putting up of $10,000 is only 50 
per cent performance. On a very vital, essential 
and important thing like that, it is not performance 
in equity or at law at all, so we assign that as a 
breach. That would seem to be admitted at that 
time, that is to say, it is admitted by there being 
no claim that anything more than ten thousand 
dollars was put up, whereas the agreement was to 
put up twenty thousand dollars. 


Objection (h) the ground is Exhibit A is not 
sufficiently clear or definite so as to enable a court 
of equity to decree specific performance. That 
would be difficult in this case and it looms very 
large and if we have an opportunity to brief this 
case or make oral argument, we are prepared to 
submit your Honor a vast number of authorities 
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that we believe are squarely in point on that propo- 
sition. Of course, that includes the primary thing, 
that the agreement, to be [160] specifiaccly per- 
formed, must be certain, clear and definite and that 
primarily is conceded by the plaintiff because he 
alleges in his complaint that this agreement A is 
certain, clear, complete and definite so they antici- 
pated that one, but their allegation, of course, does 
not supply the facts and we say that the facts are 
wholly insufficient, fatally) insufficient to show a 
definite agreement. We pointed out some of the 
things in which the contract is indefinite. Objection 
(i) affirmatively shows that it left material terms 
of the proposed lease for future negotiations and 
hence no specific performance or any relief is 
available to plaintiff. I think I have covered that 
alveady. Objection (j), Exhibit A is not a contract, 
either at law ov in equity, in that the minds of the 
parties never met. That goes to the very root of 
the whole ease, as to whether or not a document 
such as this, which, states that the parties will seek 
to make an agreement later on if thev can, that 
that can constitute an agreement in law. 


Mr. Sinai: May I suggest, vour Honor, counsel 
is now rearguing his original motion for summary 
judgment. I know of no federal court procedure 
whereby he can again reargue it, He is not only 
in effect asking the court for an opinion of this 
court in respect to our sufficiency, but it sets up 
as his reason for coming to your Honor that no 


Trenc Gladys Mapes, et al. 167 


(Testimony of P. G. Denson.) 

testimony should be introduced by Mr. Denson or 
any other witness. It appears to me that all counsel 
is now presenting to the court is the [161] matter 
of defenses, which he is in effect arguing to the 
court both as law, without citing authorities, and 
also as fact. If we are to proceed with this case, 
it appears to me that the argument presented to 
the court is so clearly out of order, I doubt if we 
will ever go ahead with the case. 


The Court: I might say, Mr. Sinai, it 3s the 
contention of the Court, from what I have heard 
so far of the objection and understanding the ob- 
jection to be, to the introduction of any evidence 
upon this complaint on the grounds no cause of 
action exists and the objection covers questions of 
law that will have to be decided and determined in 
this case, and it was my thought that the ruling 
would be reserved on that objection. The testimony 
would be taken and the matter would be decided 
on this objection, aud all other matters of the, case 
would be decided when the case is finally submitted. 
That is the thought I have to take care of this 
situation. 


Mr. Platt: I thought that was in your Honov’s 
mind so I didn’t pretend to argue the objection. 


The Court: I would not want to make any 
ruling that would in any way be prejudicial to those 
questions being raised and other questions of law 
that go perhaps to the question of whether or not 
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the complaint is sufficient for a cause of action and 
also in support of the defenses that are set forth 
there, so I do not know whether I am hasty in 
giving my thoughts on the disposition that will be 
made of this objection before it is really finished, 
but that is the way I feel right now. So do you 
want to proceed with it, Mr. Cooke? 


Mr. Cooke: On the further ground that the 
complaint does not state facts which constitute a 
case where any relief is designated. Objection (Kk) 
refers to the provisions in Exhibit A that approval 
of plans and specifications must be had before any 
lease on the premises shall become effective and no 
such approval has been had. Of course, there is 
no allegation in the complaint that there has been 
any approval of any plans or specifications signed 
up in writing by Mr. Denson and the defendants, 
and under the provisions of that clause no lease on 
the premises shall become effective until the ap- 
proval has been had. On the further ground, ob- 
jection (1), that the exhibit is unenforcible as to 
specific performance, in that mutuality of obliga- 
tion and remedy is wanting and defendants could 
not compel plaintiff to operate or manage said 
hotel. I would say the basis for that is the general 
tone and character of the lease, I mean the agree- 
ment, as of September 24, 1945, as to [163] the 
provision of the rentals, the percentage of the 
rentals that should go to the lessors for payment 
of rent. As I said earlier in the proceedings, as 
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a protection to the leasors, an accounting for those 
rentals must be honestly and accurately done and 
to that end there was a personal obligation on the 
part of the lessees and hence the case is one where 
specific performance could not be decreed against 
Mr. Denson, for instance, and if a specific perform- 
ance could not be decreed against him, then by the 
same token it cannot be decreed in his favor. That 
is as we see it under the law. In other words, Mrs. 
Mapes couldn’t bring a suit here and set up this 
same document and ask vour Honor that Mr. Den- 
son proceed to take charge of the hotel as soon as 
it is finished and operate and render accounts, be- 
eause Mr. Denson could say, verified by a thousand 
cases, that no such relief could possibly be had, be- 
eause it involved his personal services; the Court 
had no power to compel anybody to perform per- 
sonal services because we couldn't compel him by 
specific performance to perform his part of this 
alleged agreement, he has no standing to compel us 
to perform our part. 

The Court: The objection to the introduction of 
evidence on the ground the complaint does not state 
facts sufficient to constitute a cause of action, the 
ruling on that objection will be reserved and the 
plaintiff may proceed with the [164] testimony and 
evidence. 

Q. Will you please state your full name? 

A. Peter G. Denson. 

Q. And you are the plaintiff in the action? 

A. Iam. 
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Q. Where do you reside ? 

A. At the present time at the Sir Francis Drake 
Hotel in San Francisco, California. 

Q. How long have you resided in California? 

A. T have been there since March 4th or oth of 
this year. 

Q. How long have you resided in California, in 
the State of California? A. Since 1908. 

Q. What is your business or profession or oceu- 
pation ? A. Hotel operator. 

Q. How long have you been engaged in that pro- 
fession or occupation? 

A. Ihave been operating since 1924. 

Q. Prior to that time what was your profession 
or occupation ? 

A. I was civil engineer with Ford, Bacon & 
Davis, Engineers, New York, address 39 Broadway 
at the present time. 

Q. Have you used that engineering experience 
and knowledge in your hotel operations? 

A. I have. 

Q. Did you have engineering experience in the 
first World War? [165] A, Vitdid: 

Q. In what capacity? 

A. Twas a captain in the Engineering Corps. 

Q. That continued during 

A. (Interrupting): From the time I was in the 
service. 


Q. What has been the nature and extent of your 
hotel operations? 


Irene Gladys Mapes, ei al. A 


(Testimony of P. G. Denson.) 

Mr. Cooke: If the Court please, may I interpose 
an objection to the testimony sought to be elicited 
by this question and this type of question on the 
ground it is irrelevant and immaterial as to what 
Mr. Denson’s experience has been, whether he was 
a capable hotel man or otherwise. The thing that 
we have to do with here is an agreement. He made 
an agreement with the defendants. There is no at- 
tack made on him as to his competency and it seems 
to me any time taken up proving his experience, etc., 
would be of no help to the Court. We object to it. 

The Court: Objection will be overruled. 

Q. You may answer the question. 

A. have had many hotels that I have owned and 
operated. 

Q. What are they? 

A. T have operated the Senator Hotel in San 
Francisco, the Governor's Hotel in San Francisco. 
Those are the new hotels that were built for me. 
After that I built the Hotel Tioga at Merced, Cah- 
fornia. After that—I was there for a period [166] 
of one year operating the hotel—the next hotel I 
had after that was the hotel in Dunsmuir and the 
Hotel Medford in Medford, Oregon. 

Q. What was your affilation with the hotel at 
Medford, Oregon? 

Mr. Cooke: The same objection, your Honor, 
goes to all this type of evidence, without repeating. 

The Court: Yes, that is understood. 

Mr. Cooke: The same ruling? 

The Court: Same ruling. 


ye P. G. Denson vs. 


(Testimony of P. G. Denson. ) 

Mr. Cooke: We have a stipulation that excep- 
tion will be made to all rulings. 

The Court: I think so. I think under the rules 
it is not necessary to take exceptions. 

Mr. Platt: I think that is the rule now, your 
Honor. 

The Court: However, we will permit it to be 
taken. 


(Last question read.) 


A. I was a lessee there and operator. 

Q. What was the condition of the hotel when 
you took hold of it? 

A. The hotel was losing money, a thousand to 
two thousand a month when I took it over. The 
month before I took it over it lost some $1900. 

Q. What was its condition when you left it? 

A. It was paying very well. 

Q. Are you acquainted with the defendants in 
the action? [167] A. Iam. 

Q. When did you first meet the defendant, Irene 
Gladys Mapes? 

A. Hither in the month of February or the 
month of March, 1940. 

Q. That was upwards of six years ago? 

A. That is six years ago, yes, sir. 

Q. And when or where did you meet her? 

A. I met Mrs. Mapes at her residence here in 
Reno. I think it is 509 Ralston Street. 

Q. Upon that visit were you accompanied by any 
one else? 
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A. Iwas. There was another gentleman with me. 

Q. Did you engage in conversation with Mrs. 
Mapes? 

A. TI did. It was in the evening when I first 
met Mrs. Mapes and I made an appointment for 
the next morning and I took Leon Hutchins out 
with me and we discussed building of building in 
some city. 

Q. Who was Mr. Leon Hutchins? 

A. He was the owner and manager and direc- 
tor of the Sir Francis Drake Hotel at San Fran- 
cisco. That is, he had been until a few months pre- 
viously to that, for some eight years. 

Q. Can vou recall about what was said at that 
conversation ? 

A. We discussed with Mrs. Mapes in regard to 
building of the hotel on the present land and she 
assured me she wanted to build a hotel and I pro- 
posed that I should interview an architect and have 
plang and preliminary lay-outs of the hotel [168] 
building that she had in mind and this I did. 

Q. About how long did you spend in her com- 
pany that morning? 

Mr. Cooke: If the Court please, we object to this 
as irrelevant and immaterial. Occurring as it does 
prior to the making of the document that is involved 
here under the Court’s consideration, that it 1s ir- 
relevant and immaterial. If it is anything at all, it 
would be preliminary negotiations and the rule 1s 
preliminary negotiations are not admissible in evi- 
dence because the written document 1s supposed to 
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merge all those negotiations and all the Court has to 
do is to turn to the written document. There would 
be nothing in this case here, or at all as to testimony 
as to what appeared six years before any written 
agreement was arrived at. 


The Court: What is your theory, Mr. Platt? 


Mr. Platt: Well, if your Honor please, this, of 
course, as your Honor knows, is a suit in equity 
and the evidence of Mr. Denson has been categor- 
ically denied in the Answer. Our theory is that for 
a long series of negotiations, beginning almost six 
years ago, Mr. Denson was led to the belief that he, 
with Charles, would ultimately get a lease on the 
hotel. These negotiations began six years ago, that 
they continued with some interruption during the 
war, and that they were resumed again in 1944, that 
confidence was reposed in Mr. Denson and by word, 
act and conduct, as we pleaded, he was led to believe 
that he would ultimately get the lease and that his 
[169] efficiency, experience and ability would be re- 
lied upon in the construction of the hotel, in sug- 
gestions as to plans for the hotel, all based upon his 
experience, and we desire to show these continued 
words, acts and conduct on the part of the de- 
fendants, in order to establish by the evidence that 
he was justified in relying in good faith that they, 
in good faith, would grant him a lease. 


The Court: I think that that portion of the 
question, or the answer to the question, that deals 
with his qualifications is material, but I can’t see 
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how we should consider matters of negotiations that 
occurred prior to the going into the contract. 

Mr. Platt: Before vour Honor rules upon it, 
there is another matter to which I desire to call 
your Honor’s attention and I consider imeceevery 
essential and important matter. It is denied here 
that there was a meeting of the minds at the time 
this contract was entered into. We desire to prove 
and establish, by a long series of conversations, a 
meeting of the minds and an understanding be- 
tween Mr. Denson and Mrs. Mapes as to what they 
were to agree upon as to the material and essential 
allegations of this lease. This question of the meet- 
ing of the minds, even though the record is clear, 
it is one of the few admissions that have been made 
in this case by the defendants, even though the rec- 
ord is clear [170] that they all executed this contract, 
yet they deny, and Mr. Cooke a few moments ago 
insisted upon it, they deny a meeting of the minds 
upon the matters and things that went into that 
contract. We desire to prove by oral evidence that 
there was a meeting of the minds, that they under- 
stand the condition perfectly. 

The Court: The ruling will be that matters of 
negotiation prior to the execution of the contract 
be excluded, and any questions in regard to Mr. 
Denson’s qualifications will be admitted. 

Q. When after this first visit, Mr. Denson, did 
you again meet with Mrs. Mapes? 

A. Do you mean again after the time that I just 
mentioned in 1940? 
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Q. Yes. 

A. TI would say, the best I can remember, is 
either February or—April or May of 1944, some- 
where the latter part of the spring. 

Q. And where did you meet with her at that 
time? 

A. [went out to Mrs. Mapes’ home. 

Q. Was there any one else present except vou 
and Mrs. Mapes? 

A. Well, the best I can remember, Gloria was 
there. I don’t know whether she was in the room 
while Mrs. Mapes and I visited or not. I can’t 
be positive about that. 

Q. Did you at that time bring any one else with 
you? [171] A. No, I was alone. 

Q. What generally did you discuss on that occa- 
sion. 

Mr. Cooke: We object on the same grounds as 
in the previous objection, irrelevant and immaterial, 
any event brought out being violation of the statute 
of authorities, preliminary negotiations are merged 
in the document as of September 24, 1945. 

Mr. Platt: Well, if your Honor please, in con- 
nection with that objection, I desire to show through 
a long series of negotiations and conferences that 
there was a waiver upon the part of Mis. Mapes and 
all other defendants as to the time element, that 
pursuant to these long negotiations they are 
estopped from enforcing the time element provi- 
sions of this contract. I also desire to show that 
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through a long series of negotiations that Mr. Den- 
son indulged in what is known in equity as ps 
performance of his obligations, that they recog- 
nized that he was part-performing, they recognized 
that they did waive the time element, and through 
a long series of negotiations and conferences they 
waived the time element and were estopped and we 
plead that expressly. 

The Court: Matters occurring after the execu- 
tion of the contract 

Mr. Platt (Interrupting): Our theory is, if the 
Court please, that it is tied in with negotiations 
and understandings before the contract. [172] 

The Court: The Court is asked to order specific 
performance on this contract. I can’t see what 
you have to do with matters that happened prior 
to the execution of the contract. Objection will be 
sustained. 


Q. When, if again, did you visit Mrs. Mapes 
after, what was it, March of 19447 

A. February or March—no, April or May of 
1944, the best I can remember. The records could 
be gotten from the register at the hotel to show the 
exact date. 

Q. When did you visit with her again? 

A. September, 1944. 

Q. And were you alone at that time? 

A. Tealled on Mrs. Mapes, that is, when I first 
met Charles, the best I remember, that I met 
Charles. 
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Q. Was there any discussion at that time as 
to whether Charles was to be associated with you im 
the lease ? 

A. Mrs. Mapes and I discussed 1t. 

Q. What was said by you and Mrs. Mapes? 

Mr. Cooke: Objected to as irrelevant and im- 
material and for all the reasons urged in the pre- 
ceding objections. 

The Court: Same ruling, objection sustained. 

Mr. Platt: But your Honor, please, in connec- 
tion with that we have alleged it was at Mrs. Mapes’ 
insistence and request that Charles Mapes be asso- 
ciated with Mr. Denson and [173] they have dented 
that. Of course we feel that we ought to be allowed 
to establish the allegations of our complaint. 

The Court: I recollect that allegation. The rul- 
ing will be vacated and objection overruled in re- 
gard to that question. 

Q. What was said between you and Mrs. Mapes 
with respect to Charles’ association with you as a 
lessee? 

A. Can I bring in in regard to my first word 
about Charles—well, the desire to have Charles as- 
sociated in the operation of the lease. 

Q. You mean that suggestion was made to you 
by some one else? 

A. It was made to me by Mr. Moorehead. 

Q. Who is Mr. Moorehead? 

A. Mr. T. P. Moorehead is the builder that is 
building the hotel at the present time. I don't 
know exactly what the set-up is. I think they called 
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T. P. Moorehead Construction Company. I am not 
familiar with just exactly the arrangement My. 
Moorehead has with them at all, but I know he 1s 
superintendent and has had the plans and has pro- 
duced the architect and the mechanical engineer 
and all of the drawings that have been furnished 
and designed and gotten out have been done by Mr. 
Moorehead and his associates. 

Q. Do you know who suggested Mr. Moor ehead ? 

A. I proposed Mr. Moorehead. 

Q. To Mrs. Mapes? [174] ES 

Q. When did you do that? 

A. That was in 1944. That was before Sep- 
tember. 

Q. Well, did My. Moorehead represent to you 
that Mrs. Mapes had asked him to tell you about 
her desive to have Charles associated with you? 

De iewouldn t say 


Mr. Cooke (Interrupting): Just a moment. I 
object to that as leading, irrelevant and immate- 
rial and calls for hearsay. 

The Cowt: Objection sustained. 

Q. What did Mrs. Moorehead say to vou? 

Mr. Cooke: Same objection. 

ites Courts, Same ruling: 

Q. Had Mr. Moorehead at that time een en- 
gaged as an architect or a builder for the hotel? 

A. He didn’t have his contract but he had been 
asked—anyway, he was getting out drawings. He 
had visited Mrs. Mapes and he was getting out pre- 
liminary drawings. 
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Q. Well, I understocd you to state thad Imei 
conversation you had with Mrs. Mapes in 1944, I 
think you said in August, 1944? 

A. September, 1944. 

Q. You discussed the question of Charles bemg 
associated with you? [175] A. We did. 

Q. What was said by Mrs. Mapes and what was 
said by you? 

Mr. Cooke: May our same objection go to that 
preliminary negotiation ? 

The Court: Overruled. 

Q. Would you answer the question? 

A. Mrs. Mapes and I had discussed Charles and 
IT informed her that Mr. Moorehead had spoken 
to me about it and I had told Mr. Moorehead 1 
was quite all right with me, I would be willing to 
have Charles associated with me in the deal, and 
Charles was coming in that evening by plane and 
I was visiting—that afternoon or evening, I forget 
just what time it was—but Mrs. Mapes asked me to 
wait and meet Charles, so I did, and then Charles 
and I visited together the next day. 

Q. And was there a discussion during the time 
that you visited in September concerning the hotel 
building ? 

A. Yes, we discussed the hotel. There was noth- 
ing said in regard to—nothing discussed between 
Charles and I about the setup of the deal with him 
and I at that particular time. 

Q. Did you ever submit or present any plans 
for the construction of the hotel to Mrs. Mapes? 
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A. Not from 1944. Mr. Moorehead presented the 
plans; but Mr. Moorehead furnished me with plans 
and changes as they were being made right along. 

Q. You knew when MI. Moorehead furnished 
you with plans that [177] he had been engaged 
by Mrs. Mapes as builder of the hotel? 

A. He didn't have his contract until November. 
IT had my contract before that matter was 

Q. Do you know, of your own knowledge, that 
Mrs. Mapes knew that Mr. Moorehead was showing 
you plans of the hotel? 


A. Oh, ves, positively, because I communicated 
with Mrs. Mapes in regard to the size of the rooms 
and also made changes. Many things in the plans 
that I objected to. 

Q. When did these communications take place 
with Mrs. Mapes and in what manner? 

A. Mrs. Mapes phoned me on the 9th of August, 
1945, in Visalia, in California, and said, ‘‘Let’s get 
together, Mr. Denson, now and start this hotel and 
get ready and let’s make an appointment. You can 
either come to Reno or I will meet you in San Fran- 
eisco.”’ I thought it was best to meet in San Fran- 
cisco and I suggested San Francisco. She said that 
would be all right and I told her to set the date. 
She said any time would be convenient. [ said, 
‘Any time that would be convenient for vou,’’ and 
T am positive that we set the date for the 15th of 
August. I asked Mrs. Mapes if I should phone 
to Mr. Moorehead and have him over there and 
she said, ‘“By all means.’’ This I did. I phoned 
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Mr. Moorehead, I think my record shows that his 
phone number is York 64380, in Los Angeles. I 
requested M1. Moorehead to phone Mis. Mapes back 
to satisfy himself that that was her wishes. If I 
remember correctly, Mr. [178] Moorehead phoned 
me back and said he had phoned Mrs. Mapes who 
would meet us there. 

Q. Did Mrs. Mapes later meet you in San Fran- 
cisco? 

A. Yes, Mrs. Mapes arrived in San Francisco, if 
TE remember correctly, and I think the records show 
that, on the 14th of August. I think that was the 
day the Japanese surrendered. I was in the lobby 
of the Sir Francis Drake Hotel in San Francisco. 
Was there any one with her? 
She and Gloria came in together. 
Gloria is her daughter? 
Her daughter. 
One of the defendants here? A. Yes 
And where did you actually meet? 
We met in the lobby there. I didn’t know 
just when Mrs. Mapes was coming in. I had an idea 
she would be in some time and there was some mix- 
up about the reservation that Charles had taken 
care of. 


> DOrOPO 


Mr. Cooke: The question is, where was the 
meeting ? 
At the Sir Francis Drake Hotel. 
What room or apartment ? 
We first met in the lobby. 
Who were present at that meeting? 


Oror 
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A. { think that Mrs. Denson was in the lobby 
when they came [179] in. I am not just positive 
whether she was in the lobby or not, but I met with 
Mrs. Mapes and then there was some mix-up in 
regard to the reservations but one of the assistant 
managers assured me 

Q. (interrupting): All right. Where did vou 
actually meet with Mrs. Mapes? 

A. This particular date was right in the lobby 
of the Sir Francis Drake Hotel on the 14th when 
we arrived. 


Q. I asked you, Mr. Denson, who was present 
at that meeting outside of Mrs. Mapes and Gloria? 

A. I think Mrs. Denson was in the lobby but I 
wouldn’t be positive. 

Q. Where did you meet, in any apartment or 
room ? 

A. No, I had gone to the Senator Hotel to be 
sure of accommodations—there was a mix-up—so 
when I returned to the lobby Mrs. Mapes wasn’t 
there and Charles came and he said, ‘Come on, 
they are all upstairs and Mrs. Denson is up there,”’ 
so we went upstairs. I don’t remember whether 
Mrs. Mapes and Gloria—Charles went up with me 
and if I remember correctly, I think two young boy 
friends of Gloria’s were up there in the room, or 
they came in afterward, because they were there 
together. 

Q. Was there any discussion about the hotel at 
that time? 

A. I don’t believe it was discussed at that par- 
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tonlar time. We had an appointment for the next 
day to meet the next day with Mr. Moorehead on 
the mezzanine floor. [180] 

Did you meet the next day? 

We all met the next day. 

On the mezzanine floor? 

Of the Sir Francis Drake, same hotel. 

Who were present at that meeting? 

Mrs. Mapes and Charles and Gloria, the 
daughter, Mr. Moorchead and Mr. Slocum. 

Q. Who is Mr. Slocum? 

A. Mr. Slocum is an architect and is the one 
who has designed the plans for the hotel, working 
under M1. Moorehead. 

Q. And what was the general discussion on that 
occasion ? 


>OPOPrO 


Mr. Cooke: We wish to insist upon our objec- 
tion, if your Honor please. This is admittedly long 
prior to the making of the Exhibit A, the document 
in question in this case, and that it could amount 
to nothing but bringing in the very negotiations 
which are conclusively admitted to be merged in the 
written agreement and therefore inadmissible as evi- 
dence what the agreement was. That so far as coun- 
sel’s statement they are relving upon this by way 
of estoppel and waiver, ete., we say that their con- 
duct and things occurring after the agreement was 
siened up on September 24, 1945, would be admis- 
sible enough, but they can’t go back to things a 
month prior to the making of the agreement to show 
estoppel or waiver. There can’t be a waiver of 
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something that doesn’t exist or involve something 
that doesn’t exist. Counsel urged as one reason 
for [181] the admissibility that they had alleged 
these things in their pleading, mm their complaint. 
My answer to that is that allegations do not make 
matters material; then a lawyer could allege any- 
thing he wanted to put in and then say we allege 
this and therefore we have our proof. In other 
words, an allegation does not make it any more ad- 
missible than if not alleged. 

Mr. Platt: Well, if your Honor please, we not 
only have alleged it, but they allege it. They have 
uniformly alleged that it was the understanding be- 
tween the parties and that the agreement itself pro- 
vided that the parties should get together upon plans 
and specifications for the building. Now we are try- 
ing to show the efforts that were made by Mi. Den- 
son to get together with them on plans, those ef- 
forts having started even before the agreement was 
signed. It was arranged that the architect should be 
there, that Mr. Moorehead should be there, that they 
would discuss plans, and we expect to prove that 
he, himself, upon many occasions, before and since, 
has made suggestions as to plans. He was carrying 
out his part of the agreement and we expect to es- 
tablish his part-performance beginning further 
back, from the time about which he is testifying 
now. 

The Court: J will overrule the objection. You 
may answer the question. 


(Question read.) [182] 
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A. The general discussions were the plans in gen- 
eral. Mrs. Mapes didn’t approve of a good many 
of the proposed lay-outs that Mr. Slocum had and 
they were getting together on those many changes. 
The next day, Thursday, we all met and more 
changes were made later that afternoon by Mr. Slo- 
cum, the architect, and brought back the next day. 
The same thing took place on Friday. We all met 
together for more changes made and I suggested to 
Mrs. Mapes that this was just a matter of pre- 
liminary drawing, that we would get more details 
and make larger drawings that she could tell better 
about and so, if I recall, some time that Friday 
afternoon Mrs. Mapes was desirous of seeing some 
of the apartments in some of the hotels in San 
Francisco and I arranged to take them around to 
some of the places. 

Q. When you say you arranged to take them 
around 


A. (interrupting): I phoned these various 
managers of the different hotels like the Alexander- 
Harnilton on O’Farrell Street, between Leavenworth 
and Pine I think it is, in that neighborhood, and 
Mr. Tremaine, who is manager of the Tremaine 
Apartments, and he suggested I take and show them 
his apartments. We did. We went from there to 
the Fairmont Hotel. I hadn’t phoned but due to 
the fact I knew the manager very well, and he had 
just left for his vacation, but knowing his seecre- 
tary, she arranged for one of the assistant mana- 
gers to show us over. Then from there we went 
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to the Mark-Hopkins. I phoned Mr. Rosin, one of 
the executives of the Mark-Hopkins— [183] he has 
been there since the hotel was built—and he showed 
us some two or three apartments. 

Q. Who was with vou on that trip? 

Mr. Cooke: J object on the ground under no con- 
ceivable theory in the case is this evidence admis- 
sible. One reason urged for the evidence going in 
that we objected to, was that it was alleged, but 
there is no allegation about visiting hotels. We 
earnestly insist it can have no possible bearing on 
the question whether this agreement is one that your 
Honor ean lawfully and specifically enforee. 

Mr. Platt: I submit, your Honor, that a rather 
extraordinary position is being taken in this case. 
Gloria Mapes, a member of this family, knew 
nothing about this agreement, evidently had no 
knowledge of anything concerning these transac- 
tions and we are endeavoring to show, if we can—— 

The Court: The objection will be overruled and 
he may answer the question. 


(Question read.) 


A. Mrs. Denson was along, Mrs. Mapes, Mr. 
Moorehead. I can’t be positive whether Gloria was 
or not, but I feel that she was. I think she was; I 
ean’t be positive. 

Q. Do you know whether Gloria was in San 
Francisco on that occasion? AD Ol yes. 

Q. Do you know whether she met with you and 
Mrs. Mapes at any [184] other time on that visit? 


1838 P.G. Denson vs. 


(Testimony of P. G. Denson.) : 

A. I think the best | can remember we all had 
dinner together one of those evenings and I feel 
positive Gloria was there. 

Q. When, if you remember, did you meet Mrs. 
Mapes again? 

A. Well, I think we met very shortly after that 
in San Francisco again and I believe that Mrs. 
Mapes was staying at the Fielding Hotel and we 
met on the mezzanine of the Fielding Hotel and 
at that meeting was Mrs. Mapes, Charles, Mr. 
Moorehead, and I am almost positive that Mr. Slo- 
cum, the architect, I am positive he was there, Mr. 
Slocum was there also. 


Q. What was said and done on that occasion? 
A. Well, we met that morning and went over the 
plans in general. 


Q. Who submitted the plans? 


A. My. Slocum and Mr. Moorehead and we went 
over those things in general and then that was in 
the forenoon and then we all went to lunch and oh, 
I feel positive we went back to the Fielding and 
there was more discussion going over more of the 
plans. I can’t be sure of that, but I am almost posi- 
tive that we went back again that afternoon up to 
the mezzanine of the Fielding. 


Q. Do you recall any other meeting with Mrs. 
Mapes prior to the time Mrs. Mapes and Charles 
signed the agreementas Exhibit A here? 


A. Charles and I came to Reno on Friday aft- 
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ernoon. I think [185] that was September 21st, and 
staved there Friday evening and Saturday evening 
and left there about six o’clock on Sunday, the 23rd. 


Q. And did you visit at Mrs. Mapes’ home on 
that occasion? 


A. We did. Charles had phoned to me at Vi- 
salia, phoned to come over and meet the attorney 
for Mis. Mapes and we had already discussed what 
the percentages were and the percentage deal had 
been discussed. 

Q. When did vou discuss the percentages? 

A. Well, Mr. Moorehead—I had given Mr. 
Moorehead what the deal would be and Mr. Moore- 
head, I think, had taken that up with Mrs. Mapes— 
IT am not positive—but any way, when we had this 
meeting in San Francisco, that was August, between 
the 15th and i8th, Charles and I got together. 
Charles wanted to see me and I made an appoint- 
ment to meet him on the mezzanine floor and he in- 
formed me he wanted to be 50-50 on this deal of 
leasing of the hotel and everything about it. I told 
him that was all vight, but I would make a little re- 
quest—that I wasn’t looking for any publicity, it 
wouldn’t even show on our letterheads or stationery 
or anything of the hotel forms—but I would like 
to have the management of the operation for a spe- 
cified time, due to the fact that he was inexperi- 
enced. I thought we ought to have a little agree- 
ment between he and I, or we didn’t have to have 
an agreement. ‘‘Well,”? he said, ‘Mr. Denson, I 
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expect you to be the operator,’’ so I had full [186] 
confidence in him and I felt sure that would be the 
way it would be. I think that was that, but that 
was the discussion between Charles and I. 

Q. Then were you in Reno on September 20, 
1945, and signed the agreement? 

A. No, I was not. I left here on the night of the 
93rd, Sunday. Mrs. Mapes phoned for Mr. Cooke. 
Charles and I and Mrs. Mapes, I tried 

Mr. Cooke: Object as not responsive to the ques- 


tion. 

Q. Well, did you see her on the 23rd or 22nd 
OF Zilst? 

A. I saw Mrs. Mapes the night of the 22nd. 
I was here on the 2ist, that was a Friday, and I was 
here Saturday and, I think those are the dates. Sep- 
tember 22nd, and I left here on the 23rd and the 
agreement was prepared by Mr. Cooke on the 24th 
and mailed to me by air mail special to the Biltmore 
Hotel at Los Angeles and that is where I received 
this contract signed by Mrs. Mapes. 

Q. Did you have any conversation in Septem- 
ber with Mrs. Mapes before vou left for Los An- 
eeles, about the contract? Ay lead 

@. When did you have that conversation ? 

A. We talked the night I arrived. I wanted to 
go back Saturday morning, but Mrs. Mapes wanted 
me to stav over Saturday. Then I tried to get Mrs. 
Mapes to get Mr. Cooke to come over and be there 
and I thought Mr. Cooke would be there Saturday 
but [187] it was Sunday afternoon at four o’clock 
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before I could get Mr. Cooke over there. She 
objected to the contract we had and objected to the 
way I was guaranteeing taxes and insurance and 
interest on borrowed money and upkeep and also 
amortization of the loan over the period of 20 years. 
Sonate: Mia. Cooke caine 

Q. (Interrupting): Now who sent TOL mene. 
Cooke? 

A. Mrs. Mapes or Charles, I can't remember 
just which one. 

Q. When did Mr. Cooke arrive? 

A. About four o'clock in the afternoon. 


Q. On Sunday? A. On Sunday. 
Q. What was said by you and Mr. Cooke and 
Mrs. Mapes? A. I explained to 


Mr. Cooke (Interrupting): We object and wish 
the objection to apply to those preliminary negotia- 
tions and discussions and talk and conclusively pre- 
sumed all matters merged in the written document 
admittedly signed as a result of these preliminary 
discussions and negotiations, and I add my other 
objections I made to the admissibility of the same 
offers of testimony in regard to things that oc- 
eurred prior to the making of the instrument. 

Mr. Platt: I submit, if the Court please, the an- 
swer in this case has denied a meeting of the minds 
upon this contract when it was entered into. If they 
will admit the [188] meeting of the minds of the 
material and essential things in this contract, I 
won’t ask Mr. Denson these questions. 
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The Court: Cbjection overruled. 

A. The objection to the contract, as I stated, was 
due to the fact it mentioned the income from the 
building. Mrs. Mapes says, ‘You have nothing to cdo 
with the stores and let's leave all of that out of the 
contract. Just make it a straight percentage as to 
what it calls for and never mind about the insur- 
ance, taxes and all of those other things and amor- 
tizing the loan.’’ I finally got Mis. Mapes to send 
for Mr. Cooke. He arrived. I explained what it 
was and that made it better and show whoever was 
making the lean that the loan would be secured, 
that we were putting our furniture in and giving a 
first chattel mortgage to secure the faithful per- 
formance of the lease or agreement we were mak- 
ing, and I instructed Mr. Cooke to redraft it and 
Mrs. Mapes to leave that out, but it was 
to her advantage and interest and protection 1t 
should be there. He was to redraft it and to leave 
this out and thev agreed to redraft that on Monday 
and get it to Los Angeles in order that I could go 
and try to negotiate a loan. This they did. I re- 
ceived it and my envelope will show it. about 10:10 
the morning of the 25th. After looking it over, I 
discovered that they had put all that in there that 
they were supposed to leave out but had left out the 
stores. I phoned Mrs. Mapes and she wanted to 
know if I received the [189] contract and I told 
her I had but it was not drawn the way that they 
intended to draw it, that they had inserted the 
clauses that they objected to but she failed to put 
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the matter in there complete and I informed her I 
would have to have the stores in there and she in- 
formed me that it would include everything. I in- 
formed her I would insert it and type it in and we 
could initial it when I came back over and that I 
did and it was initialed when I arrived back on 
the 4th and when I made the deposit on the 4th, 
put up my check, it was initialed by Mrs. Mapes, 
signed by Mis. Mapes, initialed by Charles, signed 
by Charles and myself and witnessed by Mr. Cooke 
and also his secretary in his office. 

Q. During all of these negotiations and at the 
time of this last conversation, you were not repre- 
sented by any attorney. were you? 

A. No, I was not represented by an aitorney. 

Q. So you left Reno and you gave instructions 
to send the contract to you and you informed Mrs. 
Mapes that you weve making this interlineation and 
then what did vou do? Did you sign the contract 
in Los Angeles or did you come back to Reno? 

A. T came back to Reno on the 3rd of October. 

Q. 1945? 

A. 1945. I think that Charles met me at the 
depot and drove me out to the house. I know he 
met me on one occasion and I think that was the 
time he met me, the night of the 3rd of [190] Octo- 
ber, and drove me out to the house. 

Q. When did you sign the contract? 

A. I signed the contract on the 4th of October 
when I made the deposit, when Charles 
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Q. (Interrupting): Wait a minute. I didn’t 
ask you about the deposit. I asked you when you 
signed the contract? 

A. The 4th of October, 1940. 

Q. Where did you sign it? 

A. In Mr. Cooke’s office. 

Q. After signing the contract, what else did you 
do with respect to the contract? 

A. I made the ten thousand dollars deposit to 
them and they gave me a receipt for it and after 
that was done I informed Mr. Cooke the next thing 
to do was to prepare the lease and any time you are 
ready, I will sign it.” 

Q. And who was present when you signed nie 
contract and paid this check and made this state- 
ment about being ready to sign the lease? 

A. Mrs. Mapes was present, Charles was pres- 
ent, Mr. Cooke was present, and I was there. I 
can’t say whether his secretary was in the room or 
not, but she was just outside. 

@. Have you that cancelled check? 

A. I have. 

Q. I wish you would produce it. If you have the 
receipt, you might produce that, too. [191] 

The Court: This might be a good time to take 
a short recess. 


(10 minvte recess taken at 3:30.) 


Q. Mr. Denson, when you made the suggestion 
to Mr. Cooke and Mrs. Mapes about this interlinea- 
tion in the agreement, [ wish you would clarify that 
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suggestion. Did you mean by that that you wanted 
the stores included in the lease? 

A. Oh, no, no, no. I wanted to show that her 
total income from the entire building would be suf- 
ficient to amortize her loan over the period of the 
20 years. 

Q. That was because you were obligated under 
the contract to pay her sufficient rental so that she 
could amortize the loan within the life of the lease? 

A. ‘That is correct. 

Q. Now Lasked you before the recess to produce 
the check which vou gave to Mrs. Mapes, as I un- 
derstand it, when you signed the contract. We offer 
it in evidence. 


Mr. Cooke: We object to the admission in evi- 
dence of the offer on the ground it is irrelevant and 
immaterial. It is alleged that the offer was made 
and it is admitted that it was made. There is no 
issue in regard to the ten thousand dollars being 
paid. I do not see any use in encumbering the rec- 
ord with anvthing further upon it. 

Mr. Platt: There is another extraordinary state- 
ment here in the pleading and in the answer that 
this payment was [192] not made contemporaneously 
with the signing of the agreement. 

The Court: Objection is overruled and the check 
may be admitted in evidence as Plaintiff’s Eix- 
hibit A. 

Mr. Platt: May we have the privilege, your 
Honor, if it is desired, to substitute a certified copy ? 
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The Court: It may be withdrawn on substitu- 
tion of certified copy. 

Q. Now, Mr. Denson, after you delivered that 
check you received a receipt, did vou, for the pay- 


ment of it? Ae abide 

Q. Are you acquainted with the signature of 
Irene Gladys Mapes? A. I am. 

Q. Did you see her sign that? A. Vidar 


Mr. Platt: We offer it in evidence. 

Mr. Cooke: We object, if the Court please, on 
the ground that the payment of the ten thousand 
dollars is alleged and admitted two or three times 
in the pleadings. There is no issue about itaeeleime 
agreement is dated September 24, 1945, and we al- 
lege the payment was made on October 4th, so there 
ig no issue as to that. It is simply encumbering 
the record with non-essential, immaterial matter. 

The Court: Objection overruled. Admitted as 
Plaintiff’s Exhibit B. [193] 

Mr. Platt: May we have the same privilege of 
withdrawal ? 

The Court: It may be withdrawn upon substi- 
tution of copy. 

Q. Have you in your possession, Mr. Denson, the 
agreement of September 24, 1945, signed by allen 


the parties to it? A. I have. 
Q. Will you produce it? Is this your signature 
on this agreement ? A. Ibissyes sie 


Q. Do you recognize the signatures of the other 
parties to the agreement? 
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A. Yes, those are the signatures of all the 
parties. 

Q. Are vou familiar with their signatures? 

Ey  Ieam, yes. 

Q. State whether or not this agreement was 
signed before or after vou delivered the check? 

A. That particular document you hold there was 
signed the day that I gave the check, on the 4th 
of October. 

Q. And upon the same occasion, at the same 
meeting ? 

A. At the same meeting of all parties whose 
signatures are there. 

Q. At the same time you delivered the check? 

A, That is correct. 

Mr. Platt: We offer it in evidence. [194] 

Mr. Cooke: Same objection, your Honor, It is 
pleaded and admitted on both sides. 

The Court: Same ruling. Admitted as Plain- 
tiff’s Exhibit C and may be withdrawn on substi- 
tution of certified copy. 

Q. Did you remain in Reno after this transac- 
tion was completed ? 

A. I left by plane some time after that that 
afternoon. 

Q. And to what place did you go? 

A. I took the plane as far as Fresno and then 
I had some one meet me with a car to drive me to 
Visalia. 

Q. Your home? A. Yes. 

Q. Subsequent to the signing of that agreement 
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did you make any effort to carry out your obliga- 
tions of it, or some of them, toward providing ade- 
quate and suitable furniture and equipment and 
accessories for the furnishing of the hotel? 

A. I began to contact different firms. 

Q. What were the names of the firms? 

Mr. Cooke: We object to this evidence and all 
this type of evidence as foreshadowed by the 
amended complaint as to what plaintiff tried to do 
in getting ready to carry out his part of the con- 
tract, as irrelevant and immaterial, the specific 
grounds being that it does not constitute any part 
performance because there is no provision in the 
written agreement or document and nothing in any 
oral agreement arrangement [195] pleaded calling 
upon him to make any arrangements or to change 
any of the things mentioned in the pleadings and 
which he is now apparently testifying about. There 
is considerable alleged that he called Mrs. Mapes on 
the phone at that time and Charles Mapes on the 
phone another time and they called him and he saw 
the Barkers about furniture, but that is not any 
part of the provisions, your Honor, because there is 
nothing in the agreement or oral talk subsequent to 
signing of the agreement that called upon him to 
make any arrangements at all and therefore 2G 
seems to me it is irrelevant and immaterial. He 
wasn’t, in any event, authorized to go ahead alone. 
Tf there is any agreement there, it is an agreement 
between Mrs. Mapes on the one hand and he and 
Charles Mapes on the other hand and his individual 
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personal acts, not associated with or participated 
in by Mr. Charles W. Mapes would not be anything 
called for by the agreement. It would be just his 
voluntary action and it is nothing that constitutes 
any provision of the thing, because it is not claimed 
it was required of him to do any of those things. 
That is the law of part performance, have an oral 
agreement that the parties do certain things and then 
he goes and does those certain things, that would 
constitute part performance, but for him to go out 
and do certain things upon this reliance upon an 
agreement does not constitute part performance. 
The most he can claim is that he relied upon this 
Exhibit C, the agreement of September [196] 24th, 
as being in force and that he was getting ready to 
carry out his part and thereby to hold Mrs. Mapes 
obligated upon the thing as to the changed condi- 
tions, This matter here, vour Honor, goes to the 
question of whether Mis. Mapes is estopped by rea- 
son of what he did and whether she waived the right 
to insist upon the time element by reason of what 
he did, but all of that has got to be with reference 
to something that is required by an oral agreement. 
He might go out voluntarily and go on a fishing trip 
and say this is in pursuance of the agreement and 
because Mrs. Mapes knew of it, it therefore changed 
the agreement. JT am using an extreme illustration, 
of course, but I think it expresses what I am get- 
ting at, that it was only as to matters agreed upon. 
If he could show he had talked with Mrs. Mapes 
and it was agreed he was to do so and so, interview 
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Barkers, buy furniture and select the color and get 
ready for this business and then he offers to show 
upon this trial that, relying upon that oral arrange- 
ment he had with Mrs. Mapes that he should buy 
furniture and get this stuff, he is carrying out, he is 
performing the things that she agreed he was to per 
form, but here there is no allegation that he was 
to perform any of these things that are set up i 
the complaint and which he now proposes to testify 
to. It is a voluntary matter altegether and because 
she knew of it does not make a bit of difference. 
She is not compelled to run after him and tell him 
to stop doing this thing. [197] That does not make 
it admissible, does not make it part of the contract, 
does not constitute part performance or whole, does 
not constitute anything. Mrs. Mapes was under no 
conditions or obligations to hold him hack, if he 
wanted to show progress, but we should all keep this 
in mind, here is an agreement, if it is anything at 
all, between Mrs. Mapes on one side and Mir. Den- 
son and Charles W. Mapes on the other. Now for 
Mr. Denson to say that he went out on his own ac- 
count and undertook, by his own individual action, 
without regard to his co-defendant Mapes, who had 
just as much to say about it as he did, that he could 
do anything of that kind is presumption to say the 
least. Co-tenants haven’t any authority of that sort 
and under the allegation of partnership existing be- 
tween those two men, why one partner can bind the 
other, Charles W. Mapes could have gone out and 
discussed the matter of furniture with some other 
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firm and Mr. Denson with the Barker Company but 
you cannot effect a change in a written document 
by individual independent action of these co-tenants. 
He here claims his own individual act constitutes a 
change. He does not pretend that Charles W. Mapes 
participated, does not pretend it was joint action 
of the two of them, he went and did this thing, in- 
terviewed Barkers and Dohrmann’s, etc., and then 
he says that constitutes estoppel and waiver on the 
part of Mrs. Mapes to claim the time element. Au- 
thorities are uniform that things done merely on re- 
liance of agreement [198] does not constitute part 
performance, only those cases where there has been 
some oral agreement, where that oral agreement is 
performed in whole cr in part, that there is any ‘part 
performance. 

The Court: Mr. Platt, what is—— 

Mr. Platt: Your Honor please, as I listened to 
Mr. Cooke I was wondering why he advised his ¢!1- 
ent to sign a written agreement or why he made 
Mrs. Mapes take ten thousand dollars of this man’s 
money upon the signing of an agreement. To hear 
counsel talk. you would think that the agreement 
was not worth the paper it is written on. I submit 
to your Honor that that agreement is a solemn docu- 
ment, it calls for the performance of certain things 
upon the part of all the parties to it and it called 
for the payment by Mr. Denson of the substantial 
amount of ten thousand dollars, which Mr. Cooke’s 
client accepted. Now that solemn document provides 
that Mr. Denson and Mr. Charles Mapes are to 
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furnish that hotel suitably. The agreement not only 
provides that, but it provides that they are to give 
Mrs. Mapes a chattel mortgage on that furniture as 
security for the payments of the rents as indicated 
in the agreement, and in accordance with that 
solemn obligation of Mr. Denson’s—he treats it far 
more solemnly than Mr. Cooke does—in accordance 
with that solemn obligation, he goes out to perform 
and he interviews these people. We expect to fur- 
nish the hotel, to get plans for it, to get equip- 
ment for it, and we expect [199] to prove beyond a 
doubt that his efforts in that respect were communi- 
cated to his co-lessee or co-tenant, Charles W. Mapes 
and that Charles W. Mapes was familiar with every- 
thing he did in that respect. And we submit, if the 
Court please, that we can’t see how testimony of part 
performance, specifically under an agreement which 
requires a party to furnish a hotel and to get the 
furniture, put it in there and give a mortgage on it, 
that it isn’t part performance if he goes out to 
get it. There isn’t any law in the land that is op- 
posed to that doctrine. We expect to show by this 
witness, and by other witnesses, that the defendant, 
Charles Mapes, knew all about that. He was pres- 
ent and saw the plans and everything and discussed 
the matter with the representative of Barker Bros. 


Mr. Cooke: May it please the Court, it does not 
seem to me that counsel has met the real issue of 
the objection. What I was trying to argue was 
what constitutes part performance in the first place 
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and that wouldn’t consist of the independent indi- 
vidual acts of one of the two parties, such as sup- 
posed to be shown here. 

Mr. Platt: My. Cooke, may I interrupt by ask- 
ing a question ? 

Mr. Cooke: Yes. 

Mr. Platt: Wasn't Mr. Denson as much obh- 
gated to assist in the furnishing of that hotel as Mr. 
Mapes, and wasn’t [200] he carrying out the condi- 
tions of that agreement by laying the foundation 
for furnishing it? 


Mr. Cooke: No. No, the agreement does not call 
for anything of that kind. It calls for putting in 
this furniture, but countering your question, Mr. 
Mapes has just as much to say about it as Mr. Den- 
son and so far it isn't shown or offered, except by 
vour statement just now, that Mr. Mapes knew 
anything about it or participated in it, but as to the 
statement that I seen: to have a very slight regard 
or appreciation for what he called a solemn docu- 
ment, I want to say that he seems to have a spell 
of forgetfulness when he says that the document 
ealls for ten thousand dollars from Mr. Denson. 
The document does not call for any ten thousand 
dollars from Mr. Denson at all, it calls for twenty 
thousand dollars from these two people and there 
was only ten thousand dollars put up and for the 
purpose of this case it does not matter whether it 
was put up by Mr. Denson or by Charles Mapes, it 
wasn’t compliance with the agreement in any event, 
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hut when he says he put up this ten thousand dollars 
and furnishes this receipt and check as to that, that 
presupposes conclusively, the fact is it shows there 
was a default on the part of Denson, he never com- 
plied with the agreement in regard to the amount, 
that is to furnish twenty thousand dollars, and if 
the co-tenant did not come through with his share, 
that is up to him, not up to Mrs. Mapes. I still in- 
sist upon the proposition, if the Court [201] please, 
that this does not show any part performance, that 
there is nothing in the agreement that calls upon 
him to do these things that he alleges he did do and 
therefore it is without the rule of part performance 
and is immaterial and irrelevant. 


The Court: The objection is overruled. You 
may answer the question. 


(Question read.) 


A. Dohrmann Supply Company of San Fran- 
cisco. They are on Mission between 5th and 6th 
Streets; Magnam-Holbrook & Elkus; D. & F., San 
Francisco; Barker Bros. of Los Angeles, the hotel 
department, and Sloane, W. A. Sloane of San Fran- 
cisco. 


Mr. Cooke: As to W. A. Sloane & Company, we 
object to that upon the ground that it is not pleaded 
in the amended complaint as one of the things that 
plaintiff did as part performance. 

The Court: I do not believe that they be con- 
fined just to the names mentioned in the complaint. 
Objection will be overruled. 
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A. Well, W. A. Sloane didn’t furnish me any 
plans anyway. 

Q. But you consulted with them? 

mee did, yes. 

Q. With respect to certain of the furnishings of 
the hotel? 

A. Oh, ves yes. Am I allowed to tell something 
about those interviews as regards to Charles. my 
associate? [202] 

Q. Well, I am not asking you outside of the pres- 
ence of any one of these defendants about what was 
said to representatives of Sloane or Barker Brothers 
or Dohrmann or anybody else, but | am asking you 
this question, that subsequent to your interviews and 
arrangements, tentative or otherwise, with these 
firms about whom you have testified, did you later 
meet with the defendant, Charles Mapes, concern- 
ing your interviews with these various firms ? 

Eero clid, 

Q. And when and where did that meeting oc- 
eur and how was it brought about? 

A. Charles phoned me—I was in Los Angeles 
practically finishing up my deal of the sale of my 
hotel that I was disposing of—phoned me in Los 
Angeles and the best I can remember it was either 
the night of the 26th or the morning of the 27th 
of December, 1945, and was very desirous of meet- 
ing me in San Francisco to go over some changes, 
to meet him in Mr. Moorehead’s office, that is in 
Oakland, in the Crenshaw Building there, anyway 
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Mr. Moorehead’s office in Oakland, the builder’s 
office, and I informed Charles yes, and I told him 
I could meet him any time he wanted me to. I drove 
back to Visalia that night and it was on the 28th 
I think—the record will show that, the register of 
the Lempion Eotel—— 

Q. Registration by whom? 

A. Charles registered in there the day before 
I registered in [203] there on the morning of the 
28th. I left Visalia at five o’clock in the morning 
in order to be there to meet him about 9:00 or 9:30 
in Mr. Moorehead’s office. 

When? 

The 28th of December, 1945. 

All right. Did you meet him? 

T met him in Mr. Moorehead’s office. 

And who were present at that meeting ? 

Mr. Moorehead was there and I feel positive 
that My. Slocum was there, also the office crew in the 
drafting room. 

Q. And who else? 

A. Well, I can’t remember just the names of 
them. Mr. Day is one of the architects there, and 
the mechanical engineer, I just forget his name. 


>OorOPO 


Q. What conversation ensued upon that occasion 
in the presence of the defendant, Charles W. 
Mapes, Jr.? 

A. We discussed the plans and we went over 
the plans, due to the fact that there was some of 
the things that I was asking for, and we had dis- 
cussed 
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Q. (interrupting): You mean the plans of the 
hotel ? 

A. Plans of the hotel, yes. In fact, we didn’t 
discuss any other plans at that particular meeting 
excepting the hotel. 

Q. All right. What was said? 

A. Well, we went into the rooms, the closet space, 
the mezzanine floor, the basement and also the sky 
room and size of the [204] check rooms. 

Q. Well, did you make any suggestions of change 
of plans? 

A. I made suggestions right along from the 31st 
of August of 1945. Mr. Moorehead brought the plans 
to Visalia to show me. We sat there for two or 
three hours going over the plans that he had sub- 
mitted to me. 

Q. When you discussed changes of plans in Mr. 
Moorehead’s office on December 28, 1945, in the 
presence of Charles W. Mapes, Jr. 

A. (Interrupting): TI did. 

Q. (Continuing) : did Mr. Moorehead sub- 
mit to you plans of the hotel that he had prepared? 

A. Qh, yes. 

Q. Well, did Charles W. Mapes participate with 
you in the examination of these plans? 

A. He did. 

Q. And discussion of them? 

A. That’s right. 

Q. Do you know as a matter of your own knowl- 
edge, that your suggestions were ultimately ap- 
proved? 
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A. Well, I feel sure that the suggestions and the 
recommendations that I made in regard to certain 
changes, that they were all adopted. Even right up 
to the first day of April of this year. 

Q. Now, did you ever have any meeting at which 
the defendant, [205] Charles W. Mapes, was present 
with respect to plans and specifications for furnish- 
ing the hotel? 

A. The first time that Charles 

Mr. Cooke: The question is, did you have such 
meeting, not what took place. 


(Question read.) 
For furnishing the hotel? 
Answer yes or no. a Wiese 


And when and where did that meeting oceur? 


In My. Moorehead’s office April 1, 1946, of 
this year. 


> OO 


Q. Do you recall who were present at that meet- 
ing? 

A. My. T. P. Moorehead, the builder; Mr. Slo- 
eum, the architect, and Mr. Hart. Charles’ uncle; 
Mrs. Maves’ brother. I think Mr. Hart was from 
New York, contracting; Miss Ruth Mason, the inte- 
rior designer of Barker Bros. of Los Angeles, Cali- 
fornia. 

Q. Anvhody else? 

A. The mechanical engineer was in the office, 
in and out from the drafting room, and myself. 

Q. Well, when and how was that meeting ar- 
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ranged at which Charles W. Mapes, one of the de- 
fendants, was present? 

A. I called Mrs. Mapes from Los Angeles on 
March 25th, which the record will show. 

Q. 1946? [206] 

A. 1946. I talked with Mrs, Mapes eight min- 
utes on the phone. 

Q. What did you say to her and what did she 
sav ta you? 

A. TL talked from the hotel in Los Angeles. M2s. 
Mapes said she was very sorry Charles wasn't 
there because there was a little something he 
wanted to mention to me about the sky room. I 
said, “Mrs. Mapes, I will call Charles tomorrow.” 
She said, ‘1 will see that he will be here.”’ I 
phoned Charles on Tuesday. I talked to Charles 
seven minutes. I wanted Charles to come to Los 
Angeles. He had agreed he would come to Los 
Angeles any time I wanted him to look over differ- 
ent lay-outs that I was having prepared by Barker 
Bros. Furthermore, I wanted him to bring Mr. 
Slocum, the architect. He agreed to pay Mr. Slo- 
cum’s expenses to Los Angeles. Mr. Moorehead 
said he would like to also come and I told him I 
would be very glad to have him in Los Angeles too. 

Mr. Cooke: Are you now telling what took 
place on March 25, 19467? 

A. This is the 26th I phoned Charles, the follow- 
ing day. Pardon me if [ am getting a little ahead 
of it. I phoned Charles on the 26th 

Q. May I interrupt? When you say you ar- 
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ranged to discuss with him the various lay-outs, 
what do you mean? 

A. ‘Those were plans being prepared by Barker 
Bros. which he knew I was having drawn up. 

Q, For furnishings? [207] 

A. For furnishings and everything that we were 
to equip the hotel with over there. 

Q. All right. 

A. Charles said it would be impossible for him 
{0 come down to Los Angeles, that his uncle was 
here from New York, that he would like to meet 
me in Mr. Moorehead’s office. I informed Charles 
that would be all vight, that I always told him I 
would go to San Francisco and meet him any time 
he wanted me to. JI said, ‘‘When do you want me 
to come up?”? He agreed he would either phone or 
wire me. He didn’t mention anything about the 
sky room to me on the phone. So he didn’t phone 
or wire me the next day and I think it was Friday 
before he phoned me—it might have been Thurs- 
day, but I think it was Friday. I told him all right. 
He set the date. I asked him why he didn’t phone 
the next day and he said he had tried to get me 
and couldn’t. So I suggested that I would bring 
up all of the drawings and lay-outs of designs that 
were prepared by Barker Bros. He said, “Well, 
that will be all right.’”’ I went over then to Barker 
Bros. in order to get the minute drawings and plans 
which I have with me today and the designs, lay+ 
outs. Mr. Crawford, manager of Barker Bros. 
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suggested that Miss Mason be in San Francisco at . 
this meeting. 

Q. Who is Miss Mason? 

A. Miss Ruth Mason, the interior designer, she 
was at that time, for Barker Bros., and I thought 
that was rather heavy [208] expense, in fact, I 
remarked 


Q. Well, eliminate your own opinion. 

A. Anyway she came up. I had an appointment 
with Charles to meet him in Mr. Moorehead’s office, 
T think at 9:00 or 9:30 or 10:00 o’cloeck on a Mon- 
day morning, which was April Ist. 

Q. 1946? 

A. 1946. I came up on the last day of March, 
the 31st, on the two o'clock plane and Miss Mason, 
I understand, came up on the three o’clock plane. 
That evening Charles had left a little note In my 
box at the hotel. 

Q. What hotel? 

A. The Sir Francis Drake Hotel in San Fran- 
cisco. I think the records show he had registered 
in there the day before I arrived—that he would 
see me the next morning, that they were stopping 
at the hotel and he would drive me over to Mr. 
Moorehead’s office. We met the next morning, 
Charles and I and Mr. Hart, his uncle, Miss Mas- 
son, we met at breakfast. 

Q. Where did you meet? 

A. In the lobby of the Sir Francis Drake Hotel, 
at breakfast in the coffee shop, and Charles drove 
us over to Mr. Moorehead’s office. That was on the 
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morning of April 1st of this year, and I think we 
aprived there around 10:00 o’clock. In his office I 
already stated the number of people there, who 
they were. I introduced Miss Mason to Mr. Moore- 
head and Mr. Slocum and mentioned to Mr. Moore- 
head that we had gone about [209] as far as we 
could with these various lay-outs, due to the fact 
that we would have to have more detailed drawings 
showing the heights of ceilings and size of windows. 
Mi. Moorehead informed me, ‘‘Mr. Denson, those 
plans will be ready by the 15th of this month.”’ 
That was of that April. I said, ‘‘Make a notation 
of that, Miss Mason,’’? and you can send Barker 
Bros, one copy and send me two copies, one for 
myself and one for Dohrmann’s. We worked on 
the plans for the basement up through every de- 
partment, going over the various changes. 

Q. Did Charles W. Mapes, the defendant, par- 
ticipate ? 

A. He was right there, looked over all the 
drawings and various designs which I have with 
me. When we got to the sky room there was a 
change I wanted to make as to the size of it, which 
has been adopted and that has been used. It 1s 
much larger than what the plans I have now calls 
for, but in looking over the various lay-outs and 
designs prepared by this interior designer, this 
Ruth Mason cf Barker Bros., Charles made the 
remark that he did not like to decide anything defi- 
nite on the sky room, there was a little something 
he wanted to take up with Mr. Denson, so then it 
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was some 20 minutes after 12 or half past, so il 
suggested that he all have luneh, which we all did. 
After lunch, there was no hurry; we gathered up 
all the plans, went back to San Francisco, Charies 
with his uncle, Miss Mason and myself in his car. 
Miss Mason was taking the five o’clock plane back 
that afternoon. Charles went up [210] with Miss 
Mason to get the brief case she had with notes and 
prices, which had never been submitted. We didn't 
get that far. Charles said he would come down to 
my room, which he did just a few minutes after 
that. Charles came down and told me that there 
wag something he wanted to talk to me about the 
sky room. He informed me that they had such big 
offers for the sky room that it was just out of our 
reach and we couldn’t begin to compete with the 
offers from these gamblers that they had been 
offered for the sky room. I informed Charles L 
didn’t like the idea of giving up the sky! room, that 
we couldn’t lose control of that. I said, ‘‘dust ex- 
plain more thoroughly,’ so he started in about the 
cost of the building and other things in particular 
and I told him, ‘‘Well, Charles, our contract calls 
for the sky room and specifically states that and I 
don’t want to give up the sky reom.’’ ‘‘Well,”’ he 
says, ‘if that is the way you are going to talk, 
there is no use talking,’' and he got up and startet 
out of the room. I persuaded him to sit down again 
and not lose his temper and talk things over. I 
informed him our contract called for the sky reom. 
He claimed his mother was rushed into the contract. 
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Well, that I resent and informed him how long I 
had known his mother and we had been working 
on this particular deal since some time the early 
part of 1944 or middle part of 1944 right up to 
now. Well, he left the room and he said, ‘‘I will 
be back again about five o’clock and talk to you 
some move.” I said, ‘‘All right, [211] I will be 
here waiting for you.’’? So about quarter to six I 
had him paged. He said he was waiting for a 
lady: friend and would phone me as soon as she 
arrived. I told him all right. Well at 6:15 the boy 
phoned. I had invited he and his girl to have 
dinner, be my guests that evening. He phoned me 
and asked me to come down to the Persian Room 
and have a drink. I told him all right, so 1 went 
down and went into the Persian Room anda the 
maitre d’hotel asked me if we were going to have 
dinner and I said I was waiting for some one. There 
were only five or six people there and I didn't see 
Charles but saw them over in the lounge and I 
went over and visited with his wunele and met the 
oir] and I suggested we have dinner at the Persian 
Room and, Charles informed me no, they wanted a 
sea food dinner. JI informed him any place he 
wanted to go was all right with me, sd we went to 
dinner at Bernstein’s, but if I remember they re- 
fused te be my guests, in fact, they took care of 
the check themselves, but he let Mr. Hart walk with 
the girl on the way to Bernstein’s, wanted to talk 
with me more about the sky room. I said, ‘‘Charles, 
who are making these big offers?’’ He said, ‘*They 
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are legitimate; they: are friends of ours; in fact, 
the offer is big enough to take care of the cost of 
one-third of the building.’’ I had very little to say 
on the way to Bernstein’s restaurant. On the way 
back up he had his uncle walk with his girl again, 
wanted to talk to me some more. We went over to 
the lobby of the hotel and Charles [212] remarked 
to me he felt sure if I would come on over to Reno 
that he and his mother and I could get together and 
arrange things satisfactorily, due to the fact that 
he have all of the hotel and the cocktail lounge and 
casino part downstairs, I told him we had a con- 
tract with Mis. Mapes and it would be very bad to 
give up and try to have some one else in there, that 
we couldn’t lose control of the sky room and our 
contract specifically stated it, so therefore I was 
going to stand on our contract. However, I shook 
hands with him, but I told Charles I was very much 
hurt and disappointed by the way he talked to me. 
He remarked he had already forgotten about that, 
he probably lost his temper and I informed Charles 
I didn’t want it to happen again, I was going to 
overlook it but I didn’t want any one to shove me 
around, that he and I were entering as partners and 
we must get along. I shook hands goodbye and 
there was no bitterness on my part at all and 
Charles went on in the cocktail lounge and I went 
to the Sir Francis Hotel and phoned Schrader, vice- 
president of the Wells Fargo, and went out to his 
house that evening. 

Q. Mr. Denson, you testified that Miss Mason 
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submitted plans and specifications from Barker 
Bros. ? 

A. Not specifications, The specifications and 
prices she probably, had with her, but I have tiewer 
seen the specifications and prices myself from 
Barker Bros. 

Q. She did submit plans though? [213] 

ioe Ol yes, 

Q. Have you with you now the plans that she 
submitted ? A. I have. 

Q. I wish vou would produce them. 

A. That is something proposed and more or less 
design of picture showing the coffee shop lay-out. 
This design showing apartment and the rooms lay- 
out; set-up of furniture. As a rule we generally 
make little models and place them around to show 
the most appropriate places to place them. 

Mr. Platt: We offer them in evidence. 

A. There are plenty more. 

Mr. Platt: We offer them as one exhibit. 

A. This is drawings by Moorehead Company 
that Barker Bros. prepared the plans from and 
these plans are practically the same as the building 
is being built now, with the exception of the sky 
room which is being made larger. I have seen that 
plan myself but thev refused to give me the draw- 
ings of it. 

Q. You are referring now to plans with the 
legend on each one of them, each one of the six? 

A. This is January 15, 1946, these were made. 

Q. The legend ‘‘basement plan, hotel building 
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for Charles W. Mapes Company, Reno, Nevada, the 
Moorehead Company, P. T. Moorehead manager of 
design and construction and F. Harvey Slocum 
architect, Oakland, California’ and the others are 
marked, ‘‘First floor plan,’’ with the same legend, 
“mezzanine floor [214] plan,” ‘‘room floor plan,” 
‘‘sky room floor plan,’ ‘‘ Virginia Street west ele- 
vation.”’ 

A. Ihave a few other sets of thesa same plans. 

Mr. Platt: I dislike to burden the record this 
way, but I would like to get these plans in evidence 
and I offer them in evidence as one exhibit. 

The Court: Any objection, Mr. Cooke? 

Mr. Cooke: TI think I will. I know I have some. 
I will see if I have any more. 

The Court: What is the purpose of offering the 
building plans? I see some reason for offering some 
plans in regard to the furnishings. 

Mr. Platt: Just to show their connection, if the 
Court please, with the furnishing plans. However, 
I think the record is pretty clear. 

Mr. Denson: You have to have the building 
plans to make these plans from. 

The Court: It might be sufficient to just offer 
the furnishing plans. 

My. Platt: I will defer to vour Honor’s sugges- 
tion, just offer the furnishing plans. 

The Court: Of course, if you have any definite 
reason, you may: do so. 

Mr. Platt: It has been suggested, according to 
Mr. Denson’s testimony, that he made various sug- 
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gestions concerning [215] the plans of the building 
and that these suggestions were adopted. 

Q. Let me ask you, Mv. Denson, whether the 
builder’s plans that you were holding in your hand 
a minute ago comprehended or included your sug- 
gestions ? 

A. Yes, IT haven’t the plan here of the last 
change that was made of the size of the sky room. 
Mr. Moorehead had it but they refused to give it 
to me. 

Q. With that exception these blue plans imeor- 
porate all your changes and suggestions ? 

ae Ves 

Mr. Platt: I think we will offer them. 

The Court: You want to offer them all as one 
exhibit ? 

Mr, Platt: I think we will offer the blue plans 
as one exhibit and the furniture plans as the next. 

Mr. Cooke: Do I understand you are offering 
both these blueprints and also this other document ? 

Mr. Platt: Yes. 

A. This ig a lay-out of the 

Mr. Platt (interrupting): Let us keep the ree 
ord straight. 


Q. You are holding in your hand, Mr. Denson, 
another set of plans. What are they? 

A. {tshows the set-up of the coffee shop, kitchen 
lay-out and also the dining-room off of the lobby. 

Q. Who prepared that set-up? 

A. Itwas prepared by Barker Bros. for Charles 
W. Mapes Company. 
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Q. And was this plan that you are now holding 
in your hand submitted to Charles W. Mapes by 
you and tha other people present on 

A, (Interrupting): On April 1, 1946, of this 
year. 

Q. This plan 

A. (Interrupting): All of these drawings, 
every one that I have here. 

Oe On April 1, 1946% 

A. April 1, 1946, in Mr. Moorehead’s office. 

Q. And Mr. Charles W. Mapes was present? 

A. My. Charles W. Mapes and his uncle, Mr. 
Efart. 

Mr. Platt: I think we will offer the Barker 
Bros. exhibit that Mr. Denson has just testified to. 
T do not want to burden the record too much. 


The Court: Suppose we take our recess now 
and you can go over these plans with Mr. Denson 
and see just what you want to offer in the morning. 
Court will be in recess until tomorrow morning at 
10:00 o’clock. 


(Court recessed at 4:40 p.m.) [217] 
Tuesday, October 29, 1946 
Attorneys present as at previous session. 


MR, DENSON 
resumed the witness stand on further direct exami- 
nation by Mr. Platt. 


Q. For the purpose of the record, at the time 
of the recess yesterday, Mr. Denson, we were con- 
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sidering some maps and blueprints of the hotel. As 
I understand it, those maps and blueprints were 
examined in Mr. Moorehead’s office in Oakland 
some time in January of 1946? 

A. Yes, I received the prints from the office in 
January. 

Q. And when was the conference held at which 
Miss Mason, a representative of Barker Bros., and 
Charles Mapes, Jr., one of the defendants, was 
among those present? 

A. It was April Ist of this year. 

Q. And were the blueprints and maps examined 
at that time and discussed ? A. They were 

Q. I wish you would produce the blueprints of 
the hotel that were examined and discussed at that 
time. 

A. Those are the blueprints of the building. 

Mr. Platt: Your Honor, please, I offer these 
in evidence. 

Mr. Cooke: I would like to ask the witness some 
questions, your Honor. 

The Court: You may do so, Mr. Cooke. Pals 


By Mr. Cooke: 


Q. Who made the blueprints? 

A. Tcouldn’t say who made them, but they were 
furnished me by Mr. Moorehead. 

Q. When were they furnished to you by Mir. 
Moorehead ? 

A. Mr. Moorehead furnished me plans from 
January. He furnished me plans before that, 1945 
also. 


Ind 
i 
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Q. When were these particular prints furnished 
you by Mr. Moorehead? 

A. The best I can remember those were fur- 
nished me in January. 

Q. 1946? 

A. 1946. In fact, I think Mr. Moorehead pre- 
sented me three sets of blueprints. 

Q. Is this just one set? 

m. Yes, one set. 

Q. And is this set now in exactly the same con- 
dition as it was when given to you by Mr. Moore- 


head ? A. This particular set? 
@ Yes. 
A. Yes, thev haven't been changed any. 
Ov ‘Wwat isavhat I asked you. A. Yes. 


Q. You are not a draftsman yourself, are you? 

A. Well, I can do some drafting, yes. I have 
had quite a bit of experience in drafting, but I 
have always had draftings [219] furnished to me 
from concerns I have been with. These were made 
from tracings, T presume, whether made off white 
paper or linen paper, I couldn’t say just which. 

Q. Do you know whether the building as con- 
structed is pursuant to the map and plan as shown 
here? 

A. There are probably some changes on these, 
Mr. Cooke. For instance, this blueprint up here, 
take the mezzanine here 

Mr. Platt: Pardon me, your Honor. Will you 
identify this print for the purpose of the record? 

A. This is A-2 made on January 15, 1946, is 
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the date that is stamped here. This is the first floor 
plan showing the opening, skylight, from the mezza- 
nine, and it is my understanding that that didn’t 
go in and I objected to it, and do you want me to 
make statements as I go along? 

Q. No, I would rather have you answer the 
question. The question 1s whether the building as 
now construeted ig pursuant to the plans? 

A. There is some change. 

Q, What particular changes can you state? 

A. T have never been in the building since they 
started construction but it is my understanding 
that this well from the mezzanine floor looking down 
on the lobby was not put in. 

Q. For the purpose of the record, that appears 
as A-3. A. A-3. 

Q. What is the legend there, can you read that? 

A. It is open well. 

Q. You would say that was closed ? 

A. I wouldn’t say it is closed but if was sup- 
posed to be closed and due to the fact I objected 
to it—I called 

Q. (Interrupting): I don’t care for that now. 
I just asked you whether it is closed or open now. 

A. I eouldn’t say. It was supposed to be 
closed up. 

Q. But your understanding is it is open? 

A. I don’t know whether it is. 

Q. I say your understanding. 

A. No, I didn’t say it was my understanding it 
is open now. 
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Q. What is the change, as far as you know? 

A. It was supposed to be closed and the open- 
ing wasn’t supposed to be there. 

Q. And you think there is an opening there? 

A. No, I wouldn’t say there is. I believe it has 
been closed up, that is my own belief it is. 

Q. Are there any other changes in the building 
as constructed by way of departure from the plan 
here ? 

A. I objected to the small check room on the 
mezzanine floor because it was entirely too small. 

Q. Referring to sheet A-3? 

A. A-3. Mezzanine floor. That is what is known 
as the check room. 

Q. That, as you understand, has not been con- 
structed as shown [221] on the plan? 

A. I ecouldn’t say what they have done in re- 
eard to it, but it was my understanding and I was 
told it would be made larger. 

Q. In all other respects you understand the 
building is constructed according to the blueprint 
here? 

A. I wouldn’t say it is, but the majority of it. 
The banquet room was to be larger than it is called 
for here. 

Q. You mean as constructed ? 

A. Yes, I think it is constructed larger. 

Q.. You referred to sheet A-3. What about any 
other sheets comprised in that offer? Referring to 
the next sheet, in whatever order thev occur there 
and by whatever legend and designation they may 
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carry, and state if there were any changes in con- 
struction that you know of from that shown upon 
the prints ? 

A. I don’t know anything about sheet 4 at alu. 
This is floor plan of rooms and apartments. 

Q. Do you know whether or not there ever was 
a sheet 4? 

A. If you will allow me to look at another set 
of plans I will see if I have a sheet 4. No, tiene 
is no sheet 4. 

Q. Do you know whether there ever was a 
sheet f? A. That I couldn’t say, 

Q. Well, the next one then would be sheet No. 5. 
Does the building as constructed, as far as you 
know, conform to the plans as shown upon that 
sheet No. 5? [222] 

A. This isa general lay-out, Mv. Cooke. I don’t 
know just exactly whether these are the size 
closets we prepared, but we did have quite a diseus- 
sion in regard to the size of closets and rooms. 

Q. What difference is there the building now 
as far as constructed and that shown upon that 
plan? 

A. Tf couldn’t say because I have not been inside 
the building at all. 

Q. You haven’t any information as to there 
being any changes? 

A. No, I have never been inside the building 
since they started construction. 

Q. Did you ever talk the matter over with Mr. 
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Moorehead, whether the building was constructed 
according to these plans, any changes made? 

A. Iwas in Mr. Moorehead’s office quite a few 
times since I got these drawings and on the first of 
April when we first arrived at his office, we spoke 
about details and dimensions on the drawings and 
he assured me by the 15th of April there would be 
detailed drawings furnished to me. 

Q. Is that the only discussion you had with him 
in regard to drawings? 

A. No, we discussed the size of the sky room. 

Q. I asked you if that is the only discussion ? 

A. We had a lot of discussions. Practically all 
morning all we discussed was plans. [223 | 

Q. What date was that? 

he «6Vinat was April ist of this year. 

@. Does the same answer apply to the balance 
of these sheets here? 

A. Well, we will go into this a little more 
thoroughly if vou like. 

Q. You are referring now to sheet A-62 

Pe Wat is right. 

Q. All right, what about that? 

A. It is the sky room and it shows where it 
goes back in and much smaller back there and over 
this roof. I can’t understand why they didn’t carry 
it out and I was informed a few days afterward 
and shown the drawings that was carried out. Of 
course, this lay-out had to be changed accordingly. 

So far as this sheet is concerned, it does not show 
the location of the sky room? 
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A. This does show the location of the sky room 
and I notice under here—I was asking and trying 
to insist on another elevator, to have three passen- 
ger elevators, and T see on here it is proposed to 
put the shaft in for the time being, but I have been 
told that they are going to have three passenger 
elevators. 

Q. This shows the present location of the sky 
room, is that right? 

A. This plan was before they had agreed to 
carry it all the way through here, so I have been 
informed by the mechanical [224] engineer. 

Q. In other words, the sky room takes up the 
whole floor? A. That is what I understand. 
Q. This is just part? A. This is pare 

@. Anything more you want to say? 

A. I just spoke about the elevator. JI wnder- 
stand and have been informed by Mr. Moorehead 
that the third elevator is going 1. 

Q. Now referring to sheet No. 8. 

A. That is an elevation pian of the building. 

Q. There is substantially no particular change 
in that in any way, do you know? 

A. Well, this was a change from the first sketch 
they got out. They show a basement on it. It is 
around here somewhere. 

Q. That was furnished to you by Mr. Moore- 
head, you say? 

A. I ean’t remember whether Mr. Moorehead 
mailed it to me or gave it to me in his office, but I 
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was in his office several times looking at drawings. 
T don’t think they will deny that. 

Q. You went over those particular Tous unemcn 

me. Yes. 

@. And with reference to the date of April 1, 
1946, when was it you went over those with Mr. 
Moorehead ? 

A. We were in his office with all the drawings 
by Barker Bros., with the set of plans brought up 
by Barker Bros. That is what [225] we had to 
work with. 

Q. Do I understand these plans were furnished 
to you by Barker Bros.? 

A. I furnished these to Barker Bros. myself. 

Q. You got them first from Mr. Moorehead ? 

hee Vhat’s right. 

Q. How long before April Ist did you get those? 

A. I didn’t get them April Ist. 

Q. I said how long before Apyil 1st? 

A. Some time in January. 

Q. 1946? A. 1946, yes: 

Q. How soon after that did you deliver them to 
Barker Bros. ? 

A. I delivered them to Barker Bros. as soon as 
T got them. I can’t remember just what date. We 
have been working on this all the time. 

Q. About January 

A. (Interrupting): I couldn't say the date, but 
I know it was in January, I know that. 

Q. And you delivered them to Barker Bros. im- 
mediately afterwards, is that right? 
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A. Yes. In fact, I was in Barker Bros. quite 
often. 

Q. Were they furnished by Mr. Moorehead for 
the purpose of being delivered to Barker Bros.? 

A. I probably told Mr. Moorehead I was having 
Barker Bros. get [226] out drawings. It wasn’t 
anything to Mr. Moorehead about where I was tak- 
ing drawings to. Charles Mapes was supposed to 
be my associate and I couldn’t do anything without 
submitting drawings and things to him and I had to 
get drawings to submit to him. I couldn’t give an 
order without Mapes’ consent. In fact, all the firms 
J dealt with 

Q. (Interrupting): I didn’t ask you anything 
about that. If you will answer the question we 
will get along better. 

A. All right, I will answer any question. 

Q. How long was it after you delivered those 
prints to Barker Bros. before you next saw them ? 

A. I was in there off and on probably every 
week after that. 

Q. How long was it after you delivered Lt abou 
them did you next see those prints? 

A. After they were first given to them I was 
in there about two weeks after that. 

Q. In Barker Bros. ? 

A. Yes and in February I was in Barker Bros. 
and spent quite a bit of time in March with Barker 
Bros. Spent more time in March than any other 


time. 
Q. And all told there were some two or three 


bo 
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or more occasions that you visited with Barker 
Bros. ? 

A. Oh, £ presume I was there at least half a 
dozen times, probably more. 

Q. And then on April Ist they brought these 
prints up? [227] 

A. Miss Mason brought them up. She came up 
en March 31st and I came up on the dist. 

Q. And you had a meeting on Apri 1st? 

fw Yes, April Ist of this year. 

Mr. Cooke: he defendants object to the admis- 
sion in evidence of the offer of the blueprints on the 
ground the same are irrelevant and immaterial to 
any issue in the case; that it is an attempt on the 
part of the plaintiff to change a written contract 
by parole evidence in violation of the rule; that if 
the documents are adinitted for any purpose what- 
ever, it will be in connection with so-called part 
performance of some contract which isn’t pleaded 
or shown, some oral contract or addition or oral 
supplement to the written contract, and in that con- 
nection L wish to explain my objection more on the 
same objections than I have. That the blueprints 
offered in evidence would constitute a part of the 
oral evidence relied upon by the plaintiff to supple- 
ment or to otherwise add to or change the terms of 
the written agreement and it is objected to on the 
eround, first, that under NCL, Section 1527 and 
1529 the dynamics of this case must be based ex- 
clusively upon the September 24, 1945 instrument ; 
second, the September 24, 1945 agreement is vague 
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and indecisive and the same is unenforcible as to 
any consideration not expressed upon the face of 
the writing; third, the September 24, 1945 agree- 
meut, being in writing, the same can not be altered, 
added to or varied [228] by parole evidence; fourth, 
the plaintiff's plea of part performance and evi- 
dence offered thereunder is inadmissible, irrelevant 
and immaterial because no showing is made that 
the alleged part performance is of anything re- 
quired by the alleged oral agreement to be done by 
plaintiff, but at most shows things done by the 
plaintiff in reliance upon the alleged oral agree- 
nent; fifth, no consideration is either alleged or 
claimed under Exhibit A. It seems to me, your 
Honor, we have reached a rather serious pass. Here 
we have established that, except as to leases for a 
term not exceeding one year, no agreement aficeting 
veal property, or creating any right or truseeor 
power concerning the same, shall be valid for any 
purposes except by an instrument in Writing 
signed by the party to be charged. That is our 
statute of anthorities. I give it from memory, 1527 
LE think is the number. That simply means a man- 
date from the law-making body that with reference 
4o the instruments included in the statute, all of 
them except leases for a term of less than one year, 
that the only evidence the Court is entitled to con- 
sider is a written document signed by the parties, 
so that so far as the statute itself is concerned, it 
must be admitted that any attempt to bring in evi- 
dence such as is now sought to be brought in by the 
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plaintiff, would be in violation of that statute. The 
statute provides, however, in another section that 
this rule shall not prevent a court from enforcing 
an agreement where part performance 1s [229] 
shown. The court has heard what part perform- 
ance consists of. Part performance must first 
show a contract, because vou can’t perform some- 
thing that isn’t contracted to be done. Here we 
have a written contract admittedly, such as it is. 
Whether it is complete or not is a matter to be dis- 
cussed by counsel and the authorities, but admut- 
tedly there is nothing in that written contract that 
requires him to do any of the things that we listened 
to practically all day yesterday and I expect we will 
listen to more of it yet. If the written contract had 
provided that Ma. Denson was to see to the getting 
of prints for this job and was to do this and that 
and to sell his hotel in Visalia and then he goes on 
and shows that he did those things, that would be a 
part performanee of the written contract, but that 
is not what the suit is for. What the suit is for is 
part performance of an alleged oral agreement, so 
that these things, so that as I see it im this case, 
before this Court or any other court will be en- 
titled to go ahead and listen to this type of evidence, 
there first has to be evidence of some kind of oral 
contract whereby Mr. Denson was requested to do 
this that and the other thing and then he goes and 
shows that he actually performed the things that 
the oral contract called on him to perform, then you 
would have a case of part performance, but there 
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ean not be part performance of something not re- 
quired to be performed and there is nothing in any 
oral agreement or understanding anything [230] 
should be done in preparation of the maps. Ordi- 
narily we think courts take judicial notice of that 
fact. The architect for the building and contractor, 
like Mi. Moorehead and Mr. Slocum, they would be 
the ones to prepare plans for the building and not 
Barker Bros., and not even Mr. Denson, who is 
simply a prospective lessee, if he was that, so that 
wasn’t any of his business to concern himself about 
that. Of course, if he wanted to, that is all right, 
but to bring it in here as part of a part performance 
proposition, we think is entirely uninvited and by 
the parole evidence rule you can not allege that in 
any way by anything said. We listened to quite a 
bit of evidence yesterday and this 1s more coming in 
this morning, in regard to what was done and said. 
Jt has to give some kind of showing, some kind of 
charge in that written contract that this was waived 
aud that the parties agreed upon the changes and 
he spent this time on the Mapes and had confer- 
ences with the interior decorator, etc., and that is 
part performance. Of what? Has your Honor 
heard any testimony in this case as to anything 
required of him, that they called upon him to do 
any of these acts? If he volunteered to go out and 
do them, that is not part performance. Part per- 
formance is onlv those things required to be per- 
formed and nothing was required here of Mr. Den- 
son. Hence we say this objection ought to be 
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sustained and all this testimony eliminated and the 
ease decided squarely upon the terms of that written 
document. We are on [231] dangerous ground. 
Mhat is our view of it, your Honor. 

The Cowt: This is a thought that entered into 
my mind in overruling some of the objections that 
were made on similar grounds. The complaint 
charges that the plaintiff has no plain, speeay o7 
adequate remedy at law. That is one of the ques- 
tions, of course, we are going to have to decide in 
this case, to determine whether or not it is a proper 
case for a decree of specific performance. Now to 
aid in coming to some conclusion in regard to that 
question, wouldn't evidence of the detriment that 
may or may not be suffered, or would be suffered 
if this contract is not carried out be considered, 
with the idea of the Court coming, to some conelu- 
sion as to what the detriment, if any, has been and 
whether there is an adequate remedy at law. 

Mr, Cooke: Well, in answer to that, I think not. 

The Court: Isn’t that one of the elements that 
could be considered in an action for breach of a 
contract, detriment suffered ? 

Mr. Cooke: Well, in this case Mr. Denson spent 
certain time with these blueprints. That, of itself, 
would not be any part performance because that 
would be action for dollars and cents. His time, 
we will, say, is worth $10 or $20 [232] a day 

The Court: Isn’t that a question outside the 
scope of any question of part performance? 

Mr. Cooke: What I am trying to get, vour 
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Honor, is that they have to show an oral contract 
that is to be wholly performed. The written con- 
tract speaks for itself. These things must be upon 
some oral agreement. 

The Court: If the Court agreed entirely with 
the points raised in your objection, I still believe 
the evidence would be admissible, on the theory the 
Court is entitled to know in this ease, first, there 
has been a written contract shown and it 1s evident 
there is inclination on the part of the defendant 
not to comply with it, and now, what, if any, dam- 
age has resulted to the plaintiff and is that damage, 
if any, subject to being compensated, for in dollars 
and cents, getting back to the question of whether 
there is an adequate remedy at law that should be 
pursued and whether or not the decree of specific 
performance could be granted. That is the point 
I have in mind. 

Mr. Cooke: I think I get your Honor’s mean- 
ing, but in answer to that I would say this: this is 
not an action for damages, it is an action for spe- 
cific performance. The piaintiff [233] does not 
want any damages. He has repudiated the idea 
of asking for damages in this case by demanding 
for specific performance be had by a lease being 
authorized to him and Charles W. Mapes, Jr., and 
if Charles Mapes does not want it, he alone, and 
that he is able to go ahead and that in a nutshell 
is the upshot of his case, he wants the lease in his 
own name. It isn’t a case of damages, the prayer 
shows that. 
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The Court: I know that. Pardon me a mo- 
ment—I may be incorrect in regard to the law 
governing this case, but my impression is, subject, 
of course to arguments and consideration on any 
points that counsel on either side may advanee, 
but my idea in this case is this; if the evidence in 
this case discloses that there was a contract, which 
I think is admitted, and if the evidence also shows 
that the defendant does not intend to comply with 
the terms of that contract, or if it shows that the 
defendants have repudiated and continue in the 
yepudiation of the contract, what damages, what 
detriment has been suffered by the plaintiff, and 
ean it be compensated for in dollars and cents, and 
if it can, my position would be to refuse decree of 
specific performance. ‘There will be adequate rem- 
edy at law that should be pursued, [234] 

Mr. Cooke: I think your Honor is right in at 
least part and maybe all, but it 1s our contention, 
based upon the authorities such as we found them, 
rather unanimous, however, and I hardly think 
there is any question that the authorities are not 
unanimous, but where a suit for specific perform- 
ance is brought a Court will not retain the case for 
the purpose of awarding damages. 

The Court: There would be no idea in my mind 
to try to retain the case to award damages, but if i 
found—that is my present impression and I would 
like to have counsel understand it, so if IT am wrong 
they can take note of it and cite authorities to the 
contrary, that if this case discloses to my mind and 
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I come to the conclusion that there first has been a 
contract that has been violated, breached and re- 
pudiated, that the detriment suffered can be ade- 
quately compensated by dollars and cents, 1 am 
going to decline to grant a decree of specific per- 
formance. 

My. Cooke: In other words, that ends the case. 

The Court: As far as I am concerned, and that 
is the wav I am going to admit this testimony. As 
IT understand, I do not think it is disputed there is 
a contract, second, it is being and [235] has been 
repudiated and I want to find owt what the plain- 
tiff has suffered in consequence of the breach, and 
then if that suffering can be made whole by dollars 
and cents, IT would then follow that with a demial 
of the prayer of the complaint. 

Mr. Cooke: Your Honor has assumed, 1t Ss@iiis 
to me, that there is a contract to start with. There 
is a document here, it is true, but the document on 
its face shows it is not a contract, but simply a 
preliminary negotiation that was intended to lead 
up to a contract, provided the parties could agree, 
so we take the stand there was not an agreement. 
That document does not constitute an agreement, 
unless it is an agreement to get together and see if 
they could agree, but that is not an agreement under 
the authorities that would bind anybody. 

The Court: JI merely made this statement to 
explain why I am going to admit this testimony 
and so counsel, if they believe my theory as now 
stated is incorrect, may have plenty of opportunity 
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to cite authorities and I assure them I am not one 
who will hesitate to drop down from my position 
and try to get on the right track. 

Mr. Cooke: We would like at this time, your 
Honor has mentioned the fact of repudiation, to 
state that we are [236] not disposed to accept the 
rule of repudiation at all, because there is nothing 
to repudiate. We were carrying out the agreement 
and trying to get this man together on terms of a 
lease, but the document itself does not constitute 
any agreement, either at law or equity, and we 
have a vast amount of authority on that, so we are 
not repudiating. 

The Court: The objection will be overruled and 
the exhibit will be admitted in evidence as Plain- 
tiff’s Exhibit D. 

Q. Mr. Denson, that Exhibit  wiaeh ecou- 
stitutes the blueprints, was examined by you and 
Charles Mapes and Miss Mason and the persons 
who were represented at the conference in Oakland 
in Mr. Moorehead’s office? 

Mr. Cooke: I do not think it is necessary to 
lead the witness. I object to it as leading. 

The Court: Objection will be overruled. 

A. Ags I think I stated yesterday 

Q. (interrupting): Answer the question. 


A. Yes, they were all examined by the parties 
that you spoke of. 

Q. And did Miss Mason submit any plans ? 

A. She did. 
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Q. And have you the plans that she submitted? 

A. I have. 

Q. Will you produce them? [237] 

A. It shows more or less the picture of the coffee 
shop. 

Q. Well, one of these is marked, ‘‘Submitted by 
Barker Bros. Hotel and Apartment Division. Pro- 
posed Coffee Shop for Charles W. Mapes Com- 
pany, Reno, Nevada.’’ The other one has the leg- 
end, ‘‘Furniture Lay-out for Typical Hotel Rooms, 
C. W. Mapes Company, Reno, Nevada, Submitted 
by Barker Bros. Hotel and Apartment Division.”’ 
We offer them in evidence. 

Q. (By Mr. Cooke): What did you have to do 
with the preparation of these? 

A. They were submitted to me at various times. 
In fact, we went over things in regard to ideas and 
lav-out of furniture, and [I worked with Barker 
Bros. on that. 

Q. What did you have to do with the prepara= 
tion of them, anything at all? 

A. Nothing in preparing them, I didn’t at all, 
but I passed on them and informed them that I 
would submit them to Charles for his approval. 

Mr. Cooke: I am going to ask to strike out the 
latter part of that answer as not responsive. 

The Court: The answer may stand. 

A. I didn’t prepare any of them. 

@. Who did prepare them, if you know? 

A. Sy parties in Barker Bros. 
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Q. And these were part of the papers that Miss 
Mason brought [238] up on this occasion ? 

A. Miss Mason brought those up. She brought 
them up on April 1st but she took them back to Los 
Angeles. I got them at Barker Bros. afterwards. 

Mr. Cooke: We object to the admission in evi- 
dence, upon the grounds it is irrelevant and imma- 
terial, all and singular the objections stated to the 
offer of Exhibit D, and on the further ground it 1s 
not shown that this witness had anything to do, 
spent any time or work or effort in connection with 
them. The things were done by Barker Bros., who 
were looking for a chance to sell some furniture, [ 
suppose, and were willing to do this work, and he 
gets this map from them and used on that confer- 
ence, but in what way that can constitute any part 
performance or have any fundamental value to your 
Honor on any theory of the case, we submit is far 
from clear; in fact, does not exist at all. Tf he had 
found these things in the garbage, it would have 
been the same thing. In fact, it would have been 
more effort to get them in that way than the way 
he did. I understand your Honor’s theory of this 
ease is, and I am in harmony with the general prop- 
osition, that if Mr. Denson, for instance, is ese 
_ pended time and effort, that should be considered 
in the case, either in connection with the matter of 
remedy in law or by specific performance, but if 
no time was expended, nothing done by him at alls 
somebody puts a drawing in his hands to bring in 
here [239] and he says, ‘‘I want specific perform- 
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ance’’ and I say, ‘‘How did you get them, who fur- 
nished them, what did you have to do with them?” 
and he says, ‘‘Nothing.’? In what way can that help 
the Court in determining that he is entitled to any 
equitable relief or any relief of any kind? If he 
spent five or ten days or one hour in the actual work 
in preparing them, he could testify to that and then 
find out what his time was worth and have a case 
for damages or value recoverable perhaps, but he 
does not even spend one hour or any time on this. 
The Court: The objection will be overruled and 
exhibit admitted as Plaintiff’s Exhibit E. 


Direct Examination 
(Continued ) 


By My. Platt: 


Q. Did you make any effort to obtain plans from 
the Dohrmann Company in San Francisco? 


iL clic, 

And about when did you do that? 

The first part of January. 

1946? 

Yes, also in December IJ visited Barker Bros. 


T am not asking about Barker Bros. 


rPOoOPoOP Oo & 


T mean Dohrmann Hotel Supply Company, 
and they made up plans for the kitchen lay-out. We 
were anxious to get those out. They thought it might 
help them in laving out the openings in the kitchen 
as the building was being constructed. 
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Q. Were those plans submitted by the Dohrmann 
Company to you? [240] 

Pe Yes, they awere. 

Q. And did you in turn submit them to any one 
of the defendants, Charles W. Mapes or Irene 
Gladys Mapes or Gloria Mapes? 

A. I wouldn’t say that they were submitted to 
Mrs. Mapes, but they were shown to Charles. 

Q. When were they shown to Charles? 

A. In Mr. Moorehead’s office. 

Q. On what occasion? 

A. Well, I had some of those—I think I fur- 
nished them to Mr. Moorhead’s office. I am positive 
Charles had seen them. I can’t say he was there 
when they were furnished—whether in April of this 
year when we went over other things, but we were 
getting designs from 


Mr. Cook (Interrupting): Objected to as not re- 
sponsive. 

Cees, a minute—do you recall whether you 
submitted plans from Dohrmann’s to Charles W. 
Mapes? 

Mr. Cooke: We submit he has already answered 
the question. 

Mr. Platt: I don’t think he has. 

The Court: You may answer the question. 

A. Ihave shown Charles practically all the plans 
I had made. 


Mr. Cooke: We move to strike as not responsive 
to the question. 
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The Court: I do not believe it is responsive. 

Q. Do you know whether you submitted plans 
from the Dohrmann people to Charles W. Mapes? 

AS ledick 

Q. Do you remember when you did? 

A. It is hard to remember just what dates they 
were, but they were after the plans were drawn. 

Q. Will you produce them? 

A. There are some here dated January 7th. 

Q. You submit plan with the legend, “Doki am 
Floor Plan.’? Underneath, ‘“Dohrmann Hotel Sup- 
ply Co. No. 215-5604,’’ and another plan with the 
legend, ‘‘Diagonal Seating Arrangement’? and the 
last one, ‘‘Proposed Floor Plan 215-5669.”’ We offer 
that as one exhibit. 

Q. (By Mr. Cooke): Who did the actual work 
of preparing these various prints, or what do you 
call them ? 

A. That is a sketch. I wouldn’t say just what 
draftsman at Dohrmann’s did it. I dealt with Mr. 
Wilson and Mr. 

Q. You personally didn’t have anything to do 
with that? Ae cid ner 

Q. With any of them? 

A. Not so far as making them. They were sub- 


mitted to me for my approval. 

By Dohrmann’s? 

By Dohrmann’s. [242] 

When were they made by Dohrmann’s? 
The dates are on there. 


POPES 
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Q. I don’t sce any date. Were they all made at 
the same time as far as vou know? 

A I can’t say. 

Q. All handed to you together, were they ? 

A. At different times. This one here is March 
18th. That one there I think is January 7th of this 
year. 

Mr. Platt: March 18th of this year? 

A. One is March 18th of this vear, that last one. 

Q. (By Mr. Cooke): I see the legend, “‘Drawn 
by Wilson & Hegberg.”’ Those were, as far as you 
know, the draftsmen in the employ of Dohrmann 
Hotel Company? 

A. Wilson I am very familiar with. T have met 
Heeberg. 

@. That is his business? 

me “Pitts iselmisimess. 

Q. I notice this is for Peter Denson, architect. 
In what wav did that part of the legend happen to 
be on there? Did vou request that? 

A. They weve made for me. I instructed them 
to make them up. 

Mr. Cooke: Defendants object to the admission 
in evidence of the offer of the sketches on the ground 
that it affirmatively appears the plaintiff in this case 
had nothing to do with the actual work of prepar- 
ing them, spent no time on them. They were fur- 
nished to him gratis, so far as the evidence [243] 
shows, by the Dohrmann Hotel Supply Company 
people and for that reason they would be immate- 
rial on the question of damages. They are immate- 
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rial for each and all of the reasons stated to objec- 
tions which we made on previous offers, which we 
would like to have repeated and made here to the 
same effect as if repeated. 

The Court: The same ruling, objection overruled 
and admitted as Plaintiff’s Exhibit F. 


Direct Examination 
(Continued) 


By Mr. Platt: 


Q. The plans that you are now submitting, state 
the nature and character of them and who furnished 
them. 

A. These are the first lay-outs of the first floor, 
showing the lay-out of the coffee shop, the kitchen 
lay-out and also the dining room. 

Q. Who submitted that plan? 

A. Barker Bros. submitted this to me and they 
were made for Charles W. Mapes Company. That 
was my instructions to them. There is one there and 
here are over a half dozen here from the ground 
floor right on up, including this sky room. 

Q. Submitted by Barker Bros.? 

A. By Barker Bros. 

Q. And were the plans called to the attention of 
Charles W. Mapes? 

A. These were all shown to Charles W. Mapes, 
Mr. Moorehead, [244] Mr. Slocum, in fact, Mr. 
Moorehead’s entire staff, on April Ist. Mr. Hart, 
his uncle, was with us. 

Mr. Cooke: Who was that? 
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A. Mrs. Mapes’ brother, Mr. Hart, I feel that 
that was his name, I am not quite positive. | 

Q. (By Mr. Platt): And this group of plans 
that you have just submitted was all submitted upon 
that occasion on April 1, 1946, and was there any 
discussion had with respect to the plans? 

A. The plans were discussed fully over two 
hours, T would say, two and one-half hours. I don’t 
remember just the exact time. I think we were there 
between 9:00 and 10:00. Mr. Moorehead and the 
rest of them can verify that. 

Q. And did the defendant, Charles W. Mapes, 
Jv., participate in the discussion ? 

A. Absolutely. 

Mr. Platt: We offer these plans in evidence as 
one exhibit. 

Q. (By Mr. Cooke): I think vou told us these 
were prepared by Barker Bros.? 

A. By Barker Bros. 

Q. They were prepared by Barker Bros. with 
the tentative promise or arrangement that they 
would have a chance to furnish some furniture? 

A. They were promised nothing. [245] 

Q. Didn’t you have any tentative arrangement 
with them ? 

A. No, I did not promise. They had been noti- 
fied I couldn’t place an order—Charles Mapes and 
Mrs. Mapes both knew—— 

Q. (interrupting): You didn't pay them any- 
thing for these? A. No, I haven’t. 

Q. You are not obligated to pay them anything? 
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A. Lam not obligated. I have done business with 
Barker Bros. for many years. 

Mr. Cooke: We ask that be stricken. 

The Court: That may be stricken. 

Q. What date were these prepared, as far as 
you know, Mr. Denson? 

A. .They worked on these plans off and on Jan- 
uary, February, and March. I think they had 
around three different ones working there durmg 
the first part of March to get the plans out. 

Q. When did you first see them in the condition 
and form they are in now? 

A. We made many changes. I saw them off and 
on for some time through the month of March. 

Q. How are the changes noted? 

A. The changes are not noted on here. They had 
me in there several times, Mr. Cooke, looking them 
over. 

Q. In Los Angeles? AW Wes: 

Q. But in their completed form, so far as they 
are completed, [246] when did you first see them? 

A. These are not detailed drawings, just some- 
thing proposed, an idea, that is all. 

Q. When did you first see this exhibit here in its 
present form? 

A. Some time in March. I couldn’t say just what 
date. 

Q. And when did you first take them up with 
any of the defendants or with Mz. Moorehead? 

A. April ist of this year. 

Q. You had them from this time in March when 


oa 
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you got them down to April Ist before you took 
them up with any of the Mapes? 

A. TI was with them on these drawings. They 
were submitted to me before April Ist by Barker 
Bros. in Los Angeles. 

Q. You got them some time in March? 

A. I didn’t say I got them some time in March. 

Q. When did you get this particular document 
that is offered in evidence? 

A. I think they were given to me the latter part 
of April or May. I think T picked them up in Los 
Angeles and brought them up. 

Q. The latter part of April or May? 

Peri tis year. 

Q. And did you have them in your possession at 
all prior to that time? [247] 

A. T have had them in my possession ever since 
I picked them up at Barker Bros. to bring them up. 

Q. You had them on April Ist? 

A. JI didu’t get them on April Ist. The designer 
brought them to San Francisco on March 31st and 
they were shown to Charles Mapes on April Ist. 

Q. The people who were at that meeting used 
these papers, they had them there present? 

A. They looked over all these drawings, every 
‘one I have here. 

Q. And then they were returned to Barker 
Bros. ? A. That isight: 

Q. And then vou got them from Barker Bros. 
and brought them up here? 

a ‘Vhat® right. 
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Q. Do you know whether or not the building 
was constructed in conformity with the designs and 
drawing ? 

A. As far as I know of that particular lay-out 
on the first floor they are. There may be a few little 
changes in regard to where the coffee shop was sup- 
posed to be. 

Q. Do you know from what source Barker Bros. 
got their information from which they made this? 

A. They took that from drawings made by T. P. 
Moorehead Company. 


Q. From whom did they get those blueprints? 
A. From me. [248] 


q. Then all you had to do with this document 
here was to furnish the blueprints that Mr. Moore- 
head furnished you to Barker Bros. and then to 
receive the lay-outs, as you eall it, from Barker 
Bros. draftsmen through Miss Mason, was it, who 
brought them up at the meeting on April Ist, and 
then they were returned to Barker Bros. and then 
vou got them later on and brought them up here? 


A. I worked with them on the drawings. I 
didn’t actually make the drawings but I sat in with 


them on several occasions and made changes. The | 


changes wouldn’t show on there. 


Q. You mean there is a difference between this 
lay-out here and the drawings by Mr. Moorehead, 
the blueprint ? 

A. Oh, no. The drawings that Mr. Moorehead 
made doesn’t show any of this lay-out. He just 
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shows the wall heights and spaces he was giving 
us to work with and that is what we used. 

Q. Then from what source did Barker Bros. get 
the material to put on this map? 

A. This is sketched from the blueprints. They 
made the sketch itself, according to dimensions they 
had on the blueprint. 

@. How much time did you spend on the job? 

A. Quite a bit. I was in Barker Bros. off and 
on for some time. 

Q. Can you tell us anything about the dates? 

A. I was with them for the month of March 
right through, I would say two or three times each 
week up until the time I [248] left there on the 
dist of March. 

@. How much time did you spend there cach 
week ? 

A. Around two to three hours each sitting. 

Q. What was the name of the man that you 
worked with? 

A. Earl Crawford, the manager, Miss Mason, 
and it is hard to recall the names of the other two 
parties that did some of this work. I don’t remem- 
ber just the names, but they can be furnished. 

Q. What I want to get is the time you spent 
With men down there that did this work. 

A. All my time was spent with Miss Mason in 
the drafting room and also with Mr. Crawford’s 
office, looking over various designs they got out. 

Q. Who is Mr. Crawford? 
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A. Manager of the wholesale department of 
Barker Bros. 

Q. Can you tell us any nearer than you already 
have as to the time you spent with draftsmen on this 
exhibit ? 

Two to three hours each time I called. 

That would be two or three times a week? 
WSS, 

Two or three hours each time? 

hat sent. 

Two or three times a week? 

That’s right. 

You don’t know how many weeks? [250] 
All through March, 1946. 

You can’t tell us the name of the man you 
spent this time with, the draftsman? 

A. My. Crawford and Miss Mason I spent most 
of my time with them. The other fellows would be 


OPOPpoOrorepr 


in Mr. Crawford’s office, going over the things with 
him. 


Q. Mr. Crawford was general manager 

A. (Interrupting): He was right there. 

Q. He didn’t have anything to do with draft- 
ing? A. No, he didn’t draft. 

Q. Can you tell me how much time was spent by 
you? 

A. I just told you that; two to three hours each 
time the different times I called at Barker Bros. 

Q. Now listen to the question. That is the time 
you spent with the man who was doing the draft- 
ing for Barker Bros., was it? 
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Well, I would sav yes. 

You don’t know his name? A. No. 
Was there more than one? 

I think three altogether that worked on these. 
You don’t know the name of any of them? 
I did know but I can’t remember just what 
their names are. 


>Obroao> 


Mr. Cooke: We object to the admission in evi- 
dence of the document, your Honor please, on the 
ground no proper [251] foundation has been laid to 
show that the witness had anything to do with the 
work shown upon it; that in any event it 1s irrele- 
vant and immaterial and does not prove or tend to 
prove any issue in the case, and here we repeat 
jointly and singularly the objections that we made 
to the previous offers and ask that they be consid- 
ered without being repeated. 

The Court: They may be so considered. The ob- 
jection is overruled and the exhibit admitted in evi- 
dence as Plaintiff’s Exhibit G. 

Mr. Platt: Because of your Honor’s rulings, I 
am not attempting to answer Mr. Cooke’s arguments 
at this time. Your Honor has admitted the exhibits 
in evidence subject to objections, so that the objec- 
tions will be argued later. 

The Court: The objections have been overruled. 
This evidence is all in under reserved ruling on the 
first objection made at the beginning of the case. 

Mr. Platt: That is right. 

Witness: Those are part of the drawings made 
by Barker Bros. 
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Mr. Cooke: I would like to see them. 

Mr. Platt: You may examine them if you like. 
They Jay right there on the desk. 

Mr. Cooke: Well, there are lots of drawings on 
the desk I didn’t know were offered. [252] 

Q. (By Mr. Cooke): One of these sketches that 
seems to be embraced in this offer has a legend, 
‘‘Room Floor Plan East Wing Hotel Building, 
Charles W. Mapes Company, Reno, Nevada,’’ is 
that prepared by Barker Bros. in the same manner 
and under the same conditions as the other portion 
of the exhibit you testified about? A. Yes, sir. 

Q. And was delivered to you along the same 
way? A. Yes, sir. 

Q. And brought to the April meeting by Miss 


Mason ? A. That’s right. 
Q. And the explanation you made all applies 
here? A. All applies. 


q. And is that also true with the other sheets 
and sketches ? 

A. Let me see if there are any other sketches. 

q. I call your attention to one marked, ‘Bar, 
Sky Room, Chas. W. Mapes Company, Reno, Ne- 
vada,’’ was that prepared by Barker Bros.’ drafts- 
men? A. It was. 

Q. Under the same condition as applied to the 
other portion of the exhibit I asked you about? 

A. That’s right. 

Q. Now the next one has a legend, ‘Barker 
Bros. Hotel Division, Los Angeles, Cal.,’’ that is 
the only legend there is there so far as I can see. 


Trene Gladys Mapes, et al. 258 


(Testimony of P. G. Denson.) 
Anyway, that is one of the documents [253] pre- 
pared by Barker Bros. and submitted at the saine 
time and under the same conditions? 

Pepi Ist, yes. 

Q. This one here has the legend, ‘‘Casino Bar 
Street Floor, C. W. Mapes Hotel, Reno, Nevada.” 
Ts that one of the sketches that was prepared by 


Barker Bros. that you testified to? Roe iis. 
Q. At the same time and in the same manner and 
under the same conditions? Ko aes 


Q. And this one has a legend, ‘Submitted by 
Barker Bros. Hotel and Apartment Division’ and 
that also has legend, ‘‘Proposed Lay-out C. W. 
Mapes Hotel, Reno, Nevada.’’? That was prepared 
by Barker Bros. ? A. Trews: 

Q. At the same time and under the same condi- 
tions ? i saints Correct, 

Q. And used in the same way that you testified in 
regard to the others? A. Thais correct. 

Q. The other one has the legend, ‘‘Proposed Plan 
First Floor Charles W. Mapes, Reno, Nevada, Sub- 
mitted by Barker Bros. Hotel and Apartment House 
Division, Los Angeles, Cal.’’ Does the same answer 
apply to that, Mr. Denson? 

A. The same. [254] 

Q. At the time you had that meeting on April 
ist and these were all examined as you told us and 
discussed by the various members present, were any 
changes suggested in the discussion ? 

A. There were many discussions. We were in 
Mr. Moorehead’s office from the time they arrived 
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at 9:30 or 10:00 o’clock until at least around 12:00 
o'clock. 

Q. In order that we get the record ciear on this, 

ne portion of it has been stuck on and the portion 
stuck on carries the legend, ‘‘Submitted by Barker 
Bros. Hotel and Apartment House Division, Los 
Angeles, Quarter Inch to One Foot’’, and has the 
further legend, ‘‘ Proposed Lay-out Top Floor, Ser- 
vice Way and Casino, C. W. Mapes Company Hotel, 
Reno, Nevada’? and down in the corner is marked 
‘¢2.99-46’’, That is one of the papers, I understand 
you to say was prepared by Barker Bros. ? 

A. ‘That is right. 

Q. At the same time and under the same condi- 
tions and used at this meeting as yeu have already 
testified to? 

A (het is aie 

Q@. And all the answers you gave in regard to the 
others will apply to this? 

A. That is right. 

Q. At the meeting that was held on April 1st, 
1946, in San Francisco when Miss Mason was there 
with these papers, were the drawings or lay-outs as 
shown by these sketches and prints criticized by 
anybody ? 

A. There might have been some criticism. I 
wouldn’t attempt to say just what they were, but 
they were looked over. These were just proposed 
drawings. They were looked over, subject to ap- 
prova!. Now this is a mezzanine lay-out by Barker 
Bros. for the banquet room. 
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Q. This has a legend, ‘Banquet Room, Mezaza- 
nine Floor, Chas. W. Mapes Company Hotel Reno, 
Nevada, Suggested Furnishings by Barker Bros. 
Hotel Division, Los Angeles, Cal.’’ I note there 
are quite a number of lead pencil notes on it. 

Q. Well, what, you see there was made by Miss 
Mason right in Mr. Moorehead’s office that day in 
regard to some notes that she and Ma. Slocum and 
Mr. Moorehead had discussed. She made quite a 
few little changes on my instructions. 

Q. That was one of the sketches prepared in Los 
Angeles? 

A. Yes, and submitted at that particular date. 

Q. And the same answer that applies to the pre- 
vious exhibits applies there too? 

A. That is correct. 

Q. Do you know anything about any of these 
things shown on these sketches that was carried into 
the building? 

A. I couldn’t answer that. 

Q. You don’t know whether they were of any 
real value at all? 

A, Well, they were very valuable to me. 

Q. I mean any value to the construction of the 
building ? 

A. Well, some 

Q. (Interrupting) You say valuable to you, in 
what way ? 

A. They would have been valuable to Charles and 
myself in vegard to particular lay-outs and furn- 
ishings. 
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Q. You mean in getting the kind of furnishings 
and so forth? 

A. Everything. 

Q. That these would have been valuable to you? 

A, Yes, they would. 

Q. This one has a legend, ‘‘Room Floor Plan 
Hotel Building for Chas. W. Mapes Co., Reno, 
Nevada’’ down in the right-hand corner? 

A. Yes. 

Q. And that purports to be what, as far as you 
can tell? 

A. Typical floor plan showing apartments lay- 
out, out, kitchenette, dinnette, living room and 
CHOSE space: 

Q. Any particular floor? 

A. Well, that is over on this wing, on this side, 
over here on the river side. 

©. On the south side of the building? 

A. Wait a minute, let me get this correct, I 
think this is Virginia Street. 

@. What do you mean by “‘this’”’ 

A. These rooms here. These are rooms on the 
Virginia Street side. This plan showing this lay- 
out. 

Q. The bottom of the sketch shows stores on 
\ reine meer 2 

A. it doesn’t show the stores. These are rooms. 
This is an apartment here and this is an apartment 
here, right where the [257] elevators would be. 

Q. The bottom of that is on the Virginia Street 
side? 
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Mr. Platt: I object to this line of testimony. at 
is taking up an unnecessary amount of time. 

The Court: The witness has already answered 
the question. 

Mr. Platt: I object to further testimony along 
this line. 

The Court: Objection will be overruled. 

Q. (By Mr. Cooke): This plan that you hand 
me now has the legend, ‘‘Sky Room,” Hotel for 
Chas. W. Mapes Company, Reno, Nevada, Sug- 
gested Furnishings,” is that 


A. (Interrupting): It is a proposed lay-out. 

Q. No, this word, can you read it? 

A. Suggested furnishings. 

Q. ‘“‘Snegested Furnishings by Barker Bros. 
Hotel Division, Los Angeles, Cal.’? What does that 
exhibit represent, so far as you know ? 

A. This is over in the dining rocm and this 
would be the cocktail lounge, I presume that is the 
southwest corner. 

Q. That is on the top floor of the sky room? 

A. That is right, the Sky Room. Mis 1s) tite 
cocktail lounge on that side. The proposed lay-out 
and bar, tables and chairs. 

Q. And this was prepared by Barker Bros. 
under the same conditions as you testified? [258] 

pee Wiatiis right. 

Mr. Cooke: I object to the admission in evidence 
Oi ibe CC. 

Mr. Platt: They are all from Barker Bros. and 
I suggest they be included as one exhibit. 
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The Court: Mv. Cooke is entitled to make objec- 
tion. It will be marked G-1. 

Mr. Cooke: Then my objection goes to the offer 
of G-1, on the ground it is irrelevant and immaterial, 
does not show the witness had anything to do with 
the preparation, did not spend any time or money 
in securing the same, does not constitute any part 
performance of anything. They aren’t evidence of 
anything at all. They tend to vary from the written 
agreement to prove by parole what must come under 
the statute of writings. We repeat the objection 
heretofore made to preceding offers, Exhibits F 
and E. 

The Court: The objections heretofore made may 
be deemed to be included in this objection and this 
objection will be overruled. The exhibit will be 
admitted in evidence as Plaintiff’s Exhibit G-1. 


Direct Examination 
(Continued) 
By Mr, Platt: 


Q, Mr. Denson, did you obtain plans from any 
other sourees for furnishings and equipment? 

A. Iwent to Mangrum-Holbrook & Elkus in San 
Francisco. 

Q. Did they submit any plans to you? 

A. ‘They did. 

@. When did they do that? 

A. Mangrum-Holbrook & Elkus’ plan is dated 
March 13, 1946. 

@. Did you discuss the plan that you hold in 
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your hand with Charles Mapes, one of the defen- 
dants ? 

A. LIwouldn't say that I discussed it with Charles 
but I feel assured that these plans were shown to 
the builder, M1. Moorehead and Mr. Slocum. 

Q. But you are not certain that they were shown 
to Charles W. Mapes? 

IT would not be positive. 

Or any other defendant? 

No. 

And they were prepared at your request ? 
They were. 


\OPOPror 


Mr. Denson, have vou had any correspondence 
with the defendant, Charles W. Mapes, Jr.? 

A. Yes, some. Not very much; mostly our com- 
munications were more or less by phone, but I have 
received letters from hin. 

Q. Have you in your possession now any letters 
received from Charles W. Mapes? 

Pet L have. 

Q. You have handed me a letter which you state 
was received from Charles W. Mapes, dated Novem- 
ver 20th, no year date but the envelope containmeg 
the letter bears date Reno, Nevada, November 21, 
4:30 p. m., 1945, and, another letter dated Monday, 
December 81rd, enclosed in an envelope, the month 
indicated as December, the day undecipherable but 
the year 1945. Do these letters both refer to your 
hotel operations ? 

Mr. Cooke: I object. 
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Mr. Plait: Well, I am trying to lay foundation 
for their introduction. 

Mr. Cooke: That is not the way to do it, get the 
contents in before the offer. 

The Court: He may answer this question. 

A. What is the question? 

Q. Do these letters refer to your hotel opera- 
tions ? 

A. About what is going on over here in Reno in 
regard to the building and also in regard to my 
wishes, if I was getting my sale through satisfactor- 
ily, and things in general. 

Mr. Cooke: I move that be stricken, contents of 
a written document. 

The Court: It may go out. 

Q. I want to ask you again, Mr. Denson, do those 
letters refer to your contractual relations with the 
defendants in this case, with respect to the manage- 
ment of the hotel contemplated in Reno? 

Wir. Cooke: I repeat the objection. [261] 

The Court: Objection will be sustained. 

Q. Well, to what do these letters refer? 

Mr. Cooke: Object. They show for themselves. 

The Court: Same ruling, objection sustained. 

Q. Do you know the handwriting of Charles W. 
Mapes? 

A. I do. . 

Q. Ihand you a letter dated November 20th and 
ask you whether that is his handwriting ? 

mee It 18: 
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Q. I show you a letter dated December 3rd and 
ask you to testify whether that is his handwriting? 

A @anaiss 

Mr. Platt: We offer them in evidence, your 
Honor. 

Mr. Cooke: Myr. Platt, are you offering both of 
these as one exhibit or separaately, the two letters? 

Mr. Platt: I think it might save the record to 
offer as one exhibit. 

The Court: Would you have a different objection 
to make to one than the other? 

Mr. Cooke: No, the same objection would apply. 
The defendants object to the admission 1 evidence 
of the two letters referred to in the offer on the 
eround that they are irrevelant and immaterial and 
contain nothing of fundimental value in the case, 
tend to prove no issue in the case. They purport to 
be letters written by Charles W. Mapes to ee 
Denson as to condition of the building, progressing, 
and difficulties met with in regard to the purchase 
of the 12 feet, and similar matters. 

Mr. Platt: If the Court please, the purpose of 
the offered exhibits is to establish some of the allega- 
tions of the complaint, or to put it another way— 
the letters have bearing upon evidentiary value in 
_ support of some of the allegations of the complaint. 
The complaint alleges that the plaintiff was led on 
to believe, by words, act and conduct on the part 
of the defendants, that the lease would be granted 
and these letters are indications of the fact that the 
defendants were cooperating clear up to December, 
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1945, two months after the contract was signed, in 
complimenting the plaintiff and keeping under 
cordial relations with him and indicating through 
correspondence that the contract or lease would 
ultimately be granted. They are also introduced for 
another purpose, and that is to tend to establish the 
allegations of the complaint that the time element 
in the contract has been waived. The letters indi- 
cate that they are still conversing, they are still 
corresponding, they are still negotiating, toward 
carrying out the essential and important elements 
of the contract and the letters strongly indicate that. 
We have also alleged in the complaint that one of 
the acts showing a conduct and attitude of the 
defendants toward this plaintiff and evidencing 
waiver of the time element and likewise establishing 
by word, act, and conduct their intention to carry 
out their agreement, we allege in the complaint that 
they caused to be published in both of the local 
newspapers a cut or drawing of the proposed build- 
ing, with an article mentioning Mr. Denson, the 
plaintiff here, as one of the managers at least of the 
hotel and one of these letters refers to that fact, 
that these cuts and drawings or articles or some- 
thine will be sent to Mr. Denson. And we feel, if 
the Court please, that these letters have evidentiary 
bearing upon these particular and essential elements 
of the complaint. 

Mr. Sinai: May I suggest further to the Court 
that the letters also show that Mr. Mapes was cog- 
nizant of the fact that Mr. Denson sold his hotel, or 
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was in the process of selling his hotel in Visalia, 
California, as also alleged in the complaint, prelin- 
inary to taking charge, or in the process of taking 
charge of the hotel property here and is an impor- 
tant matter in setting up the partial performance. 

The Court: The exhibit may be admitted in evi- 
dence as Exhibit H, the two letters as one exhibit. 
We might as well take our noon recess before we 
launch out on another branch. 

Mr. Platt: Mav I reserve the right to request the 
letters be read into the record? 

The Court: Yes, you may read the letters. 


(Recess taken at 12:00 noon.) [264] 


Afternoon Session — 2 P. M. 
October 29, 1946 


MR. DENSON 


resumed the witness stand, on further direct exam- 
ination by Mr. Platt. 


Mr. Platt: With vour Honor’s permission, IL 
would like to read those letters into the record. 

ive Court: es. 

Mr. Platt: Letter dated November 20th (reads 
from Exhibit H.) The next is dated Monday, 
December 3rd (veads from exhibit H.) 

Q. Mr, Denson, do you know what Charles was 
referring when he mentioned that he hoped your 
sale was progressing ? 

A. ~6Oh, yes. 
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Q. To what? 

A. He knew that I was selling the hotel down 
Tiere 

Q. Down where? 

A. At Visalia, California. 

Q. What did you tell him, if at all, your reason 
for selling it? 

A. So I could put all of my time to the Reno 
hotel here in Reno. 

Q. Do you recall about when you did sell it? 

A. Isold the hotel just a few days after my con- 
tract was signed but the deal was not closed until 
the first day of January, 1946, due to the fact that 
the owner of the building was in Honolulu and the 
papers had to be redrafted over there by their 
attorneys. 

Q. Did you sell at a sacrifice or not? 

A. I would consider that I did. 

Q. Do you recall discussing with Mrs. Mapes at 
any time the question of a loan for and on her 
behalf ? 

A. Yes. 

Q. And do you remember when the discussion 
took place? 

A. We had talked of the loan in September of 
1945. 

Q. Was that before or after the contract was 
signed, if you remember ? 

A. Just before it was signed, some two or three 
davs before. 


Trene Gladys Mapes, et ad. 265 


(Testimony of P. G. Denson.) 

Q. And where did the conversation take place? 

A. In Mrs. Mapes’ residence. 

Q. Do you remember what you said and what 
she said? 

A. Well—— 

Mr. Cooke: (interrupting) The question is, do 
you remember? 

A. Yes, I remember the thing. 

@. Well, state as nearly as you recall what was 
said by both of you. 

Mr. Cooke: The defendant objects on the ground 
it is incompetent, immaterial and irrelevant to any 
issue in the case, that it has to do with the conversa- 
tion in the nature of negotiations prior to the mak- 
ing of the alleged contract that is in issue im this 
ease; that all those negotiations are conclusively 
merged in that contract and evidence thereof is not 
relevant. We object on the further ground that it 
ean not constitute anv part performance because at 
the time it was had theve was nothing to perform, 
there wasn’t any agreement existing, that part per- 
formance can only refer to things that occur in the 
making of an agreement to which it is supposed to 
be performance or part performance. We object to 
it on the further ground that it is ivelevant and 
immaterial as to whether he secured a loan or not. 
There is no claim made anywhere in the case that 
that was pursuant to any contract or agreement or 
even request of Mrs. Mapes. I think I would like 
to have added also the objections I have heretofore 
made which might, for convenience, be termed a 
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general objection as to the admissibility of this 
evidence and as stated to Exhibits D, F, and G, if 
T remember rightly. I think that will suffice for the 
purpose of this objection as to the former objections. 

The Court: The former objections will be 
deemed applicable to this offer and that form of 
objections, with the present ones, will be overruled. 
T understand this conversation was when ? 

Mr. Platt: On September 21, 1945. 

The Court: Objection will be overruled. 

Q. I think the last question I asked you, Mr. 
Denson, was to state what was said, as nearly as you 
recall. [267] 

A. Mrs. Mapes and I had discussed my inter- 
viewing Mr. Al Gock. 

Q. Who is Al Gock? 

A. President of the Bank of America. He suc- 
ceeded Mr. Giannini of the Bank of America, the 
chairman of the board, and Mrs. Mapes—we had 
talked of the contract; in fact, I informed her that 
T wouldn’t interview Mr. Gock or try to see anything 
about a loan unless I had a contract, something to 
show him I was going to be one of the operators and 
one of the owners of the lease and the contract was 
mailed to me at Los Angeles because I returned 
there 


Mr. Cooke: (interrupting) That is not stating 
what was said. 

The Court: That part may go out. 

Q. Then what else was said by you or Mrs. Mapes 
during that interview ? 
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A. Mrs. Mapes was rather anxious for me to 
discuss the whole—— 

Mr. Cooke: (interrupting) Move that be 
stricken as not responsive to the question. 

The Court: It may go out. 

Q. Will you state as nearly as you recall what 
was said? 

A. Mrs. Mapes asked me to call on Mr. Gock to 
see in regard to the loan for the building. 

Q, Did you later do that? 

A. I did. 

Q. Did you report what you did to Mrs. Mapes? 

A. After I interviewed Mi. Gock, Mr. Moore- 
head and I called on Mr. Dwight Park, who is presi- 
dent of the Occidental Life Insurance Company at 
8th and Spring, and that was either the 27th ov 28th 
of September, about one of those days. 

Q. Did you report the visit to Ab. Gock and the 
insurance company to Mrs. Mapes later? 

A. We did. 

Q. In what manner did you report it to Mrs. 
Mapes and about when? 

A. I went—after I left the Occidental Life In- 
surance Company, if I remember correctly, My. 
“Moorehead and I had linch and returned to the 
Biltmore Hotel and I phoned Mis. Mapes and as L 
remember Mi. Moorehead also talked to Mrs. Mapes 
on the phone. 

Q. What did you tell Mrs. Mapes on the phone? 

A. I told Mrs. Mapes I felt sure we would get 
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the loan; Mr. Park was very favorable of it and m 
fact assured me the loan would be made for the 
amount asked for. 

Q. Do you recall what Mrs. Mapes said to you 
over the phone in reply? 

A. Well, she felt I would be successful in get- 
ting it through Mr. Gock. 

Q. In the letter of December 31d from Charles 
to you, introduced in evidence here, there is men- 
tion of the fact to the £269] effect that his mother 
would send you the newspaper articles. Did she 
later send them? A. Yes, I received them. 

Q. Have you them now? A. I have: 

Q. I wish you would produce them. One is an 
article in December 3, 1945, issue of the Reno Eve- 
ning Gazette and the other is an article of Decem- 
ber 2, 1945, issue of the Nevada State Journal. We 
offer them in evidence. 

Mr. Cooke: The defendants object to the admis- 
sion in evidence of the article referred to in the 
Reno Evening Gazette, appearing under date line 
of December 3, 1945, on the ground that the matter 
is irrelevant and immaterial on evidence of any new 
or different contract than the document of Septem- 
ber 24, 1945; that there is nothing in the article as 
published that constitutes the basis of any part- 
performance agreement or arrangement; that it 
merely purports to be a picture of the hotel as pro- 
posed, the article attached to it or following it, ex- 
planatory of it, states something about the Reno 
workmen commencing the work and that the hotel 
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will be furnished by the firm of Charles W. Mapes, 
Jv., and Peter G. Denson, who have been active m 
the hotel business for nearly thirty years, and so on. 
My principal objection to it is that it is encumber- 
ing the record with material of irrelevant matter. 
That applies to the article in the Nevada State 
Journal of [270] December 2, 1945, which is prin- 
eipally the same type of article and the print is just 
substantially the same as this in the evening paper, 
the evening edition. I wish to add to the objection 
already stated the general objection that a court 
cannot decree specific performance upon fragmen- 
tary, irrelevant, collateral matter of this sort, that 
it is simply one of the things that occur, there is 
nothing in it that is important, nothing in it to con- 
stitute basis of part performance in the face of the 
statute, and if that is true, then we are relegated 
to the Exhibit C, which is the contract of Septem- 
ber 24, 1945. 


The Court: The reason for overruling the objec- 
tion and reason for permitting this evidence and 
other evidence of the same nature is that it might, 
from what it contains, go to support the theory of 
waiver of the time performance of the contract. 
That is my idea in permitting admission of this 
testimony. 


Mr. Platt: I might add, if your Honor will per- 
mit the interruption, that another reason for our 
introducing it is that it is tacit recognition by the 
parties of the first part of the continued existence 
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of the contract on the date and days of the publ- 
cation. 

The Court: That is probably a better way of 
stating the same thought [I had in mind. [271] 

Mr. Platt: No, I think not, but it is the same 
idea. 

The Court: Well, the objection will be overruled. 
It will be admitted in evidence, the two articles, both 
admitted in evidence as Exhibit I. 

Mr. Platt: I would like to read the articles into 
the record, your Honor. 

The Court: You may do so. 

Mr. Platt: (Reads article from Reno Evening 
Gazette (Exhibit I).) This article is very much the 
same, your Honor, but if your Honor will indulge 
me, I would like to have it in the record. 

The Court: Yes, just go right ahead. 

Mr. Platt: (Reads article from Nevada State 
Journal Exhibit I.) 

Q. I hand you, Mr. Denson, what purports to 
be publications, one Keeler’s Review, dated March, 
1946, the other Western Hotel & Restaurant Re- 
porter, March, 1946, and the third Western Hotel 
Reporter dated December, 1945. State whether 
there are any articles in any or all! of those publiea- 
tions published with the joint knowledge and re- 
quest of you and Mrs. Mapes or you and Charles 
Mapes and Mrs. Mapes? A. They were. 

Q. And when was that request made, as nearly 
as you recall? 

A. Well, we had talked of that right along, about 
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giving some publicity to the hotel as soon as we 
possibly could, but [272] we didn’t want to give 
out any news, at least they didn’t—that was the 
excuse—until the actual time to go ahead with it 
and it first came out in the December issue of 1945 
with a picture and write-up similar to the one you 
just read, which is in the December issue, page 4. 
I submit that one. These other two hotel magazines 
is one page 6 of the March issue, the write-up of 
the hotel in regard that we were seeking a name for 
the hotel, which we had talked of considerably in 
regard to a name most proper and a short name that 
we had suggested a cash prize and wanted to have 
a little contest here in Reno, there was the discus- 
sion of it in regard to the name, to have a contest 
and pick the name, and spoke of giving a cash prize. 

Q. You mean you discussed aj] that with Mrs. 
Mapes? 

A. With Mrs. Mapes and Charles and on page 6 
of this Western Hotel Reporter of this March issue 
is in regard to the name. In the Keeler’s Hotel & 
Restaurant Review, on page 47, there was also the 
eut and picture run in this magazine and also topped 
off with wanting a name for the hotel. That is the 
March issue 1946 and page 47. 

Q. Do you know whether Mrs. Mapes or Charles 
or both of them had any knowledge of these pic- 
tures? A. Oly yer 

Q. How did they get that knowledge? 

A. Well, they knew that I was waiting for this 
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information [273] in regard to the hotel in order 
to have it published. The first picture in the Keeler 
Totel Review, if I am not mistaken, I think Mr. 
Moorehead furnished the cut of the picture formate 
That is my understanding, but I could be mistaken 
on it. 

Q. Do you know who furnished the euts for— 

A. (Interrupting): TI had some cuts made my- 
self but I think Mr. 8. D. Parrish received the first 
eut from Mr. Moorehead. I won’t be positive but 
1 think that is 1. 

Mr. Platt: We offer these in evidence for ‘tlie 
same reason that we offered the Journal and Gazette 
copies. 

Mr. Cooke: The defendants object to the admis- 
sion in evidence of the three magazines with the 
articles indicated by the witness, one occurring on 
page 47 of Volume 69 of the Keeper Pacific Hotel 
Review magazine, and another article appearing on 
page 4 of the December issue of Western Hotel and 
Western Reporter, and the other one appearing on 
page 6 of the March, 1946, issue of the Westerr 
Hotel & Restaurant Reporter. The objection is 
upon the ground that this is an action for specific 
performance, based upon the execution of an agree- 
ment, or alleged agreement, dated September 24, 
1945, and which the plaintiff alleges in his com- 
plaint is complete and certain and definite in all 
its parts, that 

Mr. Platt: (interrupting): I think I ought to 
correct counsel there, if your Honor will permit. 


Trenc Gladys Mapes, et al. 273 


(Testimony of P. G. Denson.) 

The allegation [274] is that the contract is defi- 
nite and certain in all its material and essential 
parts. 

Mr. Cooke: Counsel may be right; but I do not 
think that that makes any difference, to make the 
interruption. 

Mr. Platt: Well, I beg your pardon for iter- 
rupting. 

Mr. Cooke: The documents offered in evidence 
are stated to be for one purpose at least, of showmg 
a waiver of the conditions of the written agreement. 
No waiver is pleaded in the complaint, no legal plea 


of any waiver and which requires 

Mr. Platt (interrupting): I am afraid, if your 
Honor please, I am almost forced to interrupt coun- 
sel now because waiver and estoppel is specifically 
pleaded in the complaint. 

Mr. Cooke: Well, I say they are not, with all 
deference to my friend over here. 

The Court: Just make the objection the way 
you would like to have it, Mb. Cooke. 

Mr. Cooke: Well, I am interrupted and have to 
meet the objection. You can’t plead by saying some 
one estopped and waived something. There is no 
waiver pleaded, therefore, it can’t be admissible in 
evidence by way of proving waiver. In order to be 
a waiver, there has to be a consideration for chang- 
ing of the agreement and there is no consideration 
shown here for any change of agreement In any 
respect, nor is there [275] any plea of any eonsid- 
eration. The written agreement, to add possibly to 
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he grounds of the objection—the objection is on the 
further ground that the written agreement cannot 
be changed or supplemented by fragmentary and 
loose, disconnected, desultory articles, such as this, 
that are published in the paper. They are published 
in the paper by Mr. Denson. It is true that he has 
testified that the other parties knew of the publica- 
tion, but unless they authorized the publication, IL 
don’t think that the mere knowledge that they had 
that he was publishing these articles would consti- 
tute any estoppel or waiver. The point is that mate- 
rial of this sort, if allowed to go into evidence to 
show a waiver or show a change of conditions of a 
contract, would be subject to the objection that it 
would be making a new contract. If your Honor 
will allow this in and then learns that the contract 
was changed, then you have a contract parole in 
writing and by law parole evidence to explain some- 
thing, we submit, cannot be done under the statute, 
which requires these contracts with reference to real 
property to be in writing and signed. The objection 
also is to this material here which appears to be on 
its face nothing but some voluntary statements made 
by Mr. Denson to the newspaper people, in which 
his name is set forth about his business and society 
and so on. How that can possibly constitute any 
waiver or estoppel as to the Mapes is certainly not 
clear to me. There is no duty rested upon them 
to be chasing him around and see that he did not 
publish something about them they did not want. 
He could publish anything he wanted about the 
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building, claim he was sole manager, but the mere 
fact they knew he published these things does not 
make it their articles. It isn’t them speaking, it 
is Mr. Denson speaking. So we stand on the objec- 
tion and also the general objection heretofore made, 
that it is an attempt to alter by parole evidence mie 
conditions of a written document. 

The Court: I think there is evidence here from 
Mr. Denson to the effect that these articles were 
published with the full knowledge before publica- 
tion of Mrs. Mapes and Mx. Charles Mapes. ‘The 
objection will be overruled and the exhibits may 
be admitted in evidence as Exhibit J. 

Q. Mv. Denson, do you know of your own know!l- 
edge how Mrs. Mapes and Charles got the informa- 
tion about your career, let me say, that was pub- 
lished in all of these publications ? A. Yes. 

Q. How did they get it? 

A. In regard to myself, my own background, I 
sent that to them. 

Q. Sent that to whom? 

A. J think Mrs. Mapes or Charles. I can’t just 
remember which it was. 

Q. How did you happen to send it? [277] 

A. ‘They wanted it for the paper over here and 


we had discussed the issues in the magazines for 
some time, but it was against their wishes that any 
news should get out in regard to it until the actual 
starting of construction. That is why we didn’t get 
more publicity than that. 
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Q. Now any time since the signing of the agree- 
ment in evidence and in controversy here by all the 
parties to it, has Mrs. Mapes or her attorney or 
anybody for or on her behalf ever tendered to you 
a form of lease embodying the essential terms of 
the contract? A. Absolutely not. 

Mr. Cooke: We object on the grounds there is 
no obligation for the tender of a lease, nor any obli- 
gation on Mr. Denson to tender a lease to us. 

The Court: Objection overruled. Answer the 
question. 

A. Absolutely not. Not even mentioned the lease 
to me after that, never submitted me anything. 

Mr. Cooke: The question is answered. I move 
to strike out the other. 

Mr. Platt: I think the answer amplified and I 
think it 1s proper. 

The Court: The latter part may go out. He 
stated it was never tendered. 

@. Did Mrs. Mapes or Charles or their attorney 
or anybody for or on their behalf ever seek an inter- 
view or a conference [278] with you to draw up a 
lease? A. Absolutely not. 

@. Have you always been ready and willing to 
enter into a lease with them in accordance with the 
terms, conditions and covenants of the agreement ? 

Mr. Cooke: Objected to as leading. 

m Ihave. 

Mr. Cooke: I move to strike the answer. I would 
like to state my objection. 
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The Court: The answer may go out and state 
your objection. 

Mr. Cooke: I object to it as leading. I do not 
think this witness needs any leading from anybody. 

The Court: Objection overruled. Answer the 
question. 


(Question read.) 


See have. 

Q. And are you now ready and willing ? 

A. I am. 

Mr. Cooke: Same objection. 

The Court: ‘The answer may be stricken and 
and make your objection. 

Mr. Cooke: Same objection, your Honor. 

The Court: Same ruling. Overruled. 

AS 1 am. 

Q. Ever since the signing of the agreement 11 
evidence here [279] have you been able to perform 
all the conditions, terms and covenants of 1t? 

A. Absolutely I have. 

Q. And from the time of the signing of the 
agreement up to the present time and at the present 
time, are you able to perform? A. Iam. 

Mr. Platt: If your Honor please, I may want 
to recall this witness on direct examination for fur- 
ther questions. 

The Court: If you desire you may later on. 

Mr. Platt: But for the present the defense may 
cross-examine. 


(Short recess. ) 
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Mr. Platt: Your Honor please, there are a few 
more questions occurred to me on direct examina- 
tion. 

The Court: All right, go ahead. 

Q. Mr. Denson, did you see either Mrs. Mapes 
or Charles or Mr. Cooke in Reno, Nevada, early in 
Apri, 1946? A. I saw—— 

@. (Interrupting): Just answer the question. 

A. Yes, I did. 

@. When and where did you see them? 

A. J saw Mrs. Mapes and Charles at Mrs. 
Mapes’ residence on the morning of April 10th of 
this year, 1946. [280] 

Q. Did vou have a conversation with them? 

A i) aiel 

@. And state as clearly as you recall what the 
conversation was. 

A. I came to Reno to see Mrs. Mapes and 
Charles. This was after my meeting of April Ist 
in San Francisco, at the request of Charles. I ar- 
rived here on April 9th, phoned Charles, made an 
appointment with him for 10:00 o’clock the next 
morning at Mis. Mapes’ residence. I arrived there 
at ten, Charles was there, his uncle was there, Mr. 
Fart, Mrs. Mapes was probably some 45 minutes 
late in getting there. She was not home. We waited 
for her to arrive. After she arrived I informed 
her, told her what Charles had told me in San Fran- 
cisco In regard—— 
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Q. (interrupting): What did you tell her? 

A. T told hev Charles had met with me m San 
Francisco and informed me that we were not going 
to have the sky room, they had big offers for it. 
This Mis. Mapes immediately denied and asked 
Charles, ** Why did you tell him that ?”’ and Charles 
denied all the conversation he had with me in San 
Francisco in regard to the sky room. | insisted on 
telling Mis. Mapes what had taken place in San 
Francisco and I twmed to Charles and asked him 
mst why mas over here, what he wanted to do. 
He said, ‘‘Mx. Denson, I am not going through with 
the deal.’’ I informed Charles he was making a 
mistake and if he didn’t want to go through with 
it, I would carry out the deal myself [281] as I 
first planned. He said, “That is up to you and 
mother.’? I turned to Mrs. Mapes. I said, ‘You 
have heard what Charles has to say about it. What 
do you want to do?” Mrs. Mapes remarked, “Mr. 
Denson, you and Charles had better go down and 
see Mr. Cooke and get it straightened Ot  » Vanier: 
tioned to Charles it was only quarter after eleven, 
we could probably see Mr. Cooke before he went to 
mci fe said all melas immnon positive there 
was a highball served betore we left for Mr. Cooke’s 
office. Charles and his uncle and I got in his ear 
and we started for Mr. Cooke’s office. We got near 
the El Cortez Hotel and Charles said he wanted to 
go in and phone. He came back and informed me 
Mr. Cooke couldn’t see us until three o'clock. He 
agreed to come back and drive me down to Mr. 
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Cooke's office. We arrived there about three o’clock. 
IT informed Mr. Cooke what had taken place and 
what Charles had said and Charles had refused to 
go through with the deal, so I was here ready and 
willing and our contract called for $20,000 deposit 
and I had paid my ten thousand, I was ready to 
give another check for another ten. It was on a 
Los Angeles bank but I would have the local bank 
OKX the check. Mr. Cooke informed me Mrs. Mapes 
wouldn’t let me have the lease alone. I informed 
My. Cooke, all right, if she had some other hotel 
man suitable to me I would agree. Mr. Cooke said, 
‘‘Mr. Denson, Mrs. Mapes made it very plain she 
wouldn't let you have an interest at all.’’ I informed 
Mr. Cooke he couldn’t [282] represent Mrs. Mapes’ 
interests and mine too, so therefore I would have 
to get an attorney. My. Cooke asked me if it would 
be a Reno attorney. I informed him my attorney 
vas Harry Young of San Francisco but I would 
leave that to Mr. Young in regard to getting counsel 
mm Reno locally. My. Cooke asked me if I would 
have Mr. Young communicate with him in regard 
to it. This I did, but Mr. Young did not write to 
Mr. Cooke direct. First he wrote to Mrs. Mapes, 
but I had delivered Mr. Cooke’s request and I have, 
Lf think. a copy of Mr. Cooke’s letter back to Mr. 
Young in regard to the deal. So J went back by 
stage that evening to Sacramento, picked up my car 
there the next morning and drove from there, 
phoned Mr. Moorehead from around about Rich- 
mond, made an appointment with him for lunch, 
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said I might be a little late but wanted to see him. 
T informed him what had taken place. 

Q. As I understand your testimony, Mr. Denson, 
on yesterday you testified that you and Mr. Moore- 
head and the Mapes conferred at different times 
with respect to the plans of the hotel and likewise 
the plans for furnishing and equipping it? 

RK. Theat is truc. 

Q. Now did those conferences continue or were 
they stopped ? 

A. When J first knew I would be refused plans 
was before I came to Reno on the 9th. 

Q. 9th of April you mean? [283] 

A. 9th of April of this year. Mr. Moorehead, lL 
feel sure, in fact he told me, also Charles told me, 
that Mr. Moorehead was coming to Reno with him 
the next day, on the 2nd. I came up here to San 
Francisco by plane and went back by plane on the 
Ond and the 4th or 5th I returned to San Francisco, 
then went to Mr. Moorehead’s office and that is when 
Mr. Moorehead informed me that Charles had in- 
structed him not to give me any more plans. That 
was before I came over here on the 9th. He said 
he hoped I wouldn’t ask him for a set of plans, but 
T have asked him for a set of plans since then. 

Q. But you have never seen them ? 

A. But I was refused the detailed drawings. 

Mr. Platt: 1 think that is all for the present. 


The Court: You may cross-examine. 
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Cross-EHxamination 


iva hit. Hurreriie 

Q. Mz. Denson, you have testified that your first 
contact with Mis. Mapes was in 1940, is that correct? 

A. ‘That is correct, 

Q. Was it on that occasion that you suggested 
to her the proposition of erecting a hotel on this 
particular lot where the hotel is now being con- 
structed ? 

A. I didn’t suggest that she build a hotel. 

Q. What was 

A. (Interrupting) I had been informed she 
wanted to build a [284] hotel and was interviewing 


her in regard to it. 

@. Did she tell you on that occasion that that 
site had been acquired by her deceased husband for 
the purpose of erecting a hotel ? 

A. That T don’t remember, whether she told me 
that or not. I made that suggestion to Mrs. Mapes 


last year that we would. 

Q. (interrupting) I am talking about the con- 
versation vou had with her in 1940. 

A. I don’t remember any such conversation that 
her husband had acquired the property to build a 
hetel. Mrs. Mapes informed me they acquired the 
property to know what was going to be built there 
to protect the other properties across the street or 
near there somewhere. 

@. Didn’t von suggest to her that she lease the 
hotel if one were constructed ? 
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A. Not exactly tome. Rather between Mr. Leon 
Huckins and myself. 

Q. What date are you talking about? 

A. 1 am talking about 1940 that you just 
spoke of. 

Q. Isn’t it true that Jr. Mapes told you that it 
was her plan to erect a hotel which was to be leased 
exclusively to her son, Charles W. Mapes, Jr.? 

A. Never heard of her son being interested in a 
hotel until 1944, until Mr. Moorehead informed me 
Mis. Mapes would probably like to have Charles 
interested in the hotel. That goes [285] back six 
years, you know. 

Q. That is 1940? A. Yes, 1940. 

Q. When was the first time that anything was 
said about Charles being interested in the operation? 

A. JI wouldn’t say just what month it was in 
1944, but I do know it was before September of 
1944. It might have been May or June. Mr. Moore- 
head could give you that information. 

Q. Mr. Denson, isn % it true that when that sub- 
ject was first discussed with Mrs. Mapes that she 
told you that it was her plan to erect this hotel for 


her son? A. Are you talking about 
Oo 1922. A. 1944% 
Occ: 


A. She did not. Mrs. Mapes had talked to me in 
1940 in regard to Charles, he was going to study law. 

Mr. Furrh: I move that be stricken as not re- 
sponsive to the question. 

The Court: He can explain his answer. 
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Mr. Platt: What did you say. so the reporter 
allieoet i? 

A. I was always under the impression that 
Charles was going to studv law. I didn’t know he 
was interested in the hotel business and I had been 
informed that by Mrs. Mapes, that that [286] was 
what Charles would probably take up, was law. The 
first I knew he wanted to be interested in the hotel 
business was when Mr. Moorehead spoke to me in 
1944 and I know it was before September because 
if I remember right September, 1944, is the first 
time I met Charles. 

Mr. Cooke: I move to strike that as not an ex- 
planation. 

The Court: Motion denied. 

Q. Mr. Denson, on what occasion was the pro- 
posed association between you and Charles Mapes, 
Jr., first discussed ? 

A. I didn’t quite get your question. 

Q. I say on what particular occasion was the 
proposed association between you and Charles 
Mapes, Jy., first discussed ? 

A. You mean between Charles and myself? 

Q. Yes. 

A. We talked of it in September and then 

Wit Plait: What ,ear? 

A. 1944. 

Q. Puior to the time that vou talked to Charles 
in 1944, had vou and Mrs. Mapes not discussed the 
possibility of vou and Charles being associated in 


the operation of the hotel? 
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A. Well, just before I met Charles TNciseoxver 
here in September, Mrs. Mapes and I discussed 
Charles then and I waited at her home to meet 
Charles. He came in by plane that evening. And 
if T remember correctly, that was the first time i 
met [287] Charles. 

Q. Was there any discussion had as to the basis 
upon which you and Charles would operate the 
hotel? 

A. No, there was not. It was understood in 
general that I was to be manager of the operation 
for a specified time. 

Mr. Furrh: Your Honor, I move the answer be 
stricken as not responsive to the question. 


(Question and answer read.) 


The Court: Motion denied: 

Q. Mr. Denson, when was the first time any dis- 
cussion was had between you and Charles as to a 
percentage basis for the working out of your as- 
sociation in connection with the operation of the 
hotel? 

A. Well, Charles and I when we discussed the 
deal, in regard to about he and I, when he first in- 
formed me'that he wanted to he 50-50 on this deal 
with me, they already knew the percentage of what 
we working on. Mr. Moorehead had presented that 
to them because I had taken that up with Mr. Moore- 
head and I feel certain it was first presented to 
them by him. f could be wrong about that, but that 
is my best recollection. 
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@. Was there ever discussion between you and 
Charles or between you and Airs. Mapes as to a per- 
centage basis of 30 per cent of the net earnings to 
vou and 70 per cent cf the net earnings to Charles? 

A. No, I weuldn’t have been interested in it. 


(Question read.) 


A. Absolutely not. 

Mr. Cooke: I move to strike out the other part 
of the answer, he wouldn’t be interested in it. 

The Court: It may go out. 

Q. Mr. Denson, you have testified as a result of 
your discussions with Mrs. Mapes and Charles it 
wes generally understood that you were to manage 
and operate the hotel, is that correct? 

A. Yes, that is true 

Q. Now just when was a discussion had as to 
who would actually manage and operate the hotel? 

A. Well, there was—I had discussion—— 

Q. (Interrupting) Just answer the question. 

A. Charles and I—I would say it was around in 
September—in August, when we all met there, either 
IT would say the 16th or 17th, Charles and I dis- 
cussed, as I mentioned before, in regards to the 
deal and I informed Charles that I would like to be 
the managing operator for a certain specified time, 
until he had more experience. 

Q. Was that discussion only between you and 
Charles? A. Just between Charles and IL. 

Q. And that was in Angust of 19447 

ae 1 SBEy 
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Q. And where did that conversation take place? 

A. The mezzanine of the Sir Francis Drake 
Hotel in San Francisco. 

Q. Was any other discussion ever had in which 
the question was taken up as to your managing and 
operating the hotel? 

A. No, I can’t say there was because in fact, 
when Charles and I had this meeting, Charles said 
he expected that. 1 told him I wasn’t looking for 
any publicity for myself and I wouldn't ask for it 
to be on the hotel letterheads or our stationery. 

@. Mr. Denson, isn’t it correct that for some 
time prior to the date that this agreement of Sep- 
tember 24, 1940, was signed, that you were very 
insistently urging Mrs. Mapes to sign some type of 
memorandum regarding the proposed lease, in 
order that you would have a writing to show? 

A. YT wasn’t asking in the way of memorandum. 
T was asking for a contract for Charles and myself 
and Charles phoned me after the meeting in Sacra- 
mento and said, ‘‘Let’s go over and get our contract 
signed up with mother.” That I did. That was in 
September of 1945, Friday I think it was, the 21st. 
Those dates can be checked though. 

Q. Didn't you tell Mrs. Mapes on several oc- 
casions that you were very anxious to have a written 
instrument of some kind that you might show to 1n- 
dividuals whom you wanted to know that yon were 
interested in this particular hotel? 

A. Why no. [290] 

©. Isn't it true, Mr. Denson, that at the time 
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you were in Mr. Cooke’s office on the occasion on 
which this instrument of September 24, 1945 was 
signed, that you stated at that time you were 
very anxious to have some kind of an instrument 
in order that you might show it? 

A. J wasn’t im Mr. Cooke’s office on September 
24, 1945. 

@. What was the date you signed the contract? 

A. It was October 4th. 


©. Well, let me ask vou this, Mr. Denson: Isn’t 
it true that on October 4, 1945, at the time you were 
in Mr. Cooke’s office you stated that you were 
anxious to have some kind if a written instrument 
which vou could show? 


A. No, no, because the conract had been signed 
hy Mrs. Mapes. We met there to sign the contract, 
ali of us. 

Q. Didn’t vou make that statement while the 
instrument was being prepared ? 

A. Why certainly not. The contract had already 
been signed by Mrs. Mapes. I went there for every- 
hody to sign it, Charles and myself and Mrs. Mapes. 
and also initial the corrections I had inserted in 
regard to the income about the entire building. 

@. My. Denson, when did you first become ac 
quainted with Mr. Cooke? 

A. I first met Mr. Cooke at Mrs. Mapes home, 
I would say September 23, 1945. I had never met 
kim before to my knowledge. [291] 

@. Do vou remember what day that was on? 
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A. hat was on Sunday afternoon, approxi- 
mately four o’clock in the afternoon. 

Q. How did it happen that you met Mr. Cooke 
on that day? 

A. Mrs. Mapes knew that Charles and I were 
coming to Reno in order to have the contract signed 
up. We talked a lot and I had brought over and 
prepared a document which was very much the 
same as Mr. Cooke had prepared. We talked Fri- 
day evening and Mrs. Mapes said, ‘We will get 
together tomorrow morning.’”? She and Charles 
and I tried to get together on Saturday morning, 
but I was put off and put off. We talked about it. 
Mrs. Mapes had asked me—Il was their house 
euest—she had asked me to stay over and meet 
some of her friends on that Saturday evening. I 
finally agreed to do it but I felt I should be back 
to my business. Mrs. Mapes and I took a ride and 
talked over everything in general about the hotel 
that Saturday morning. That Saturday afternoon 
Gloria, Charles, and Charles’ girl friend, I forget 
her name, the four of us went to the football game. 
That evening Mrs. Mapes entertained us at her 
home and we all went out to dinner together. Then 
on Sunday morning we tried to get together sev- 
eral different times. Finally Charles told his 
mother, ‘‘Well, mother, Ma. Denson is right, we 
should get the contract ready between us.’’ I had 
mentioned to Mrs. Mapes that we couldn’t go ahead 
unless we had a contract between us, also Mrs. 
Mapes was anxious for me, [292] as I stated before 
to try and endeavor to secure a loan through Mr. 
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Al Gock’s office, the Occidental Life Insurance 
Company, through it, and I refused to take it up 
with Mr. Gock until I had my contract. Let me 
state where they first knew about Mr. Gock. 

Mr. Furrh: Just a minute. I ask that that 
portion of the answer be stricken as not respon- 
sive to the question. I would lke to have the re- 
porter read the question. 


(Question and answer read.) 


A. Either Mrs. Mapes phoned or Charles, but 
1 think Mrs. Mapes phoned to Mr. Cooke to please 
come down to the house, which he did and he was 
there, I presume—anyway, he was asked to stay for 
dinner, but he didn’t. 

Q. Did you have a discussion while Mr. Cooke 
was there? A. We certainly did. 

Q. Who all was present? 

A. I feel positive Charles was also there but 
they say he wasn’t but Mis. Mapes and I were there, 
but Charles was fully familiar with regard to what 
Mr. Cooke was coming for. I will state, if you like, 
why they sent for him. 

@. I would like to have you tell us first what 
took place at this conversation on that particular 
Sunday afternoon when you and Mr. Cooke and 
Mrs. Mapes were present, and I believe vou said 
you thought Charles. 

A. I feel positive Charles was present. [293] 

@. Just tell us the nature of the discussion and 
what actually took place at that time. 

A. It was all in regard to the agreement that 
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I had had there for Mrs. Mapes to sign. She ob- 
jected very much to the article that was in there 
in regard to guaranteeing the taxes, the insurance, 
the upkeep, the interest on borrowed money and 
also to amortize the loan over a period of years. 
Mrs. Mapes informed me—that was income from 
the entire building—she said, ‘‘You mean the stores 
too?’ I said, ‘Mrs. Mapes, everything.’’ She said, 
“We will leave that out, just leave that out; that 
has nothing to do with it at all. Let’s keep straight 
to the strict percentage deal.’’ I informed Mrs. 
Mapes I didn’t want her to feel I was trying to 
take advantage of her one way or the other and 
Charles spoke up and said, ‘‘Mr. Denson, I don’t 
think mother quite understands” and | explained 
to her why that was for her protection, and not 
only that, it made it look favorable to the insurance 
company or whoever was making the loan, that 
that was to be taken care of and a chattel mortgage 
on the furniture, that the lease was secured by the 
chattel mortgage on the furniture and if you didn’t 
live up to the agreement, naturally you would lose 
this furniture. Well, she sent for Ma. Cooke and 
when Mr. Cooke arrived I explained to Mr. Cooke 
what Mrs. Mapes’ objection was and he wanted to 
redraft it. I said, ‘*You can redraft it, ves, but I 
am going back tonight. If you want to redraft 
and send it down to me [294] or mail it special to 
Los Angeles and I won’t sign up Mrs. Mapes before 
I go. She doesn’t want that article in there so 
leave it out.’’ Well, I received the document—— 
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Q. (interrupting) Is this conversation you 
are relating that took place Sunday afternoon? 

A. All Sunday afternoon, the 23rd of Septem- 
her, 1945, in Mrs. Mapes’ home. 

Q. Is that everything that took place on that 
occasion as you recall? 

A. Mr. Cooke agreed to redraft it the next day 
and mail it to me and they assured me it would 
be mailed and Mr. Cooke was invited to stay for 
dinner but I feel certain that he didn’t stay. 

Q. Did you, during the course of that conver- 
sation, produce this proposed contract? 

A. Oh yes, I had that. 

Q. It was used as a basis for discussion in this 
matter? 

A. It was because the terms of the lease and 
the contract was stipulated in there, specifically 
stated everything, the life and also the percentage, 
20-year lease and percentage of each department 
that we were to have in our contract, which con- 
sisted of the hotel part, the coffee shop and dining 
room, cocktail lounge, mezzanine floor and for the 
rooms and also for the sky room, each one specifi- 
cally stated in that document. [295] 

Q. Mr. Denson, did you have any other discus- 
sion after that with Mr. Cooke concerning this 
proposed contract? 

A. The contract was prepared by Mr. Cooke, 
at least it was on his lettterhead or forms, heading 
with his name, anyway it was his document and 
witnessed by him. They mailed it to me at Los 
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Angeles and then later 1 phoned Mr. Moorehead 
and met Mr. Moorehead and we endeavored to 
earry out what I was supposed to be there for, the 
business I was there for. Then I returned to Reno 
on the 3rd of October and saw Mr. Cooke im his 
office on the 4th of October, when I made the de- 
posit and signed the agreement. The agreement 
sent down to me was only signed by Mrs. Mapes 
and witnessed by Mr. Cooke and I think is, Seere- 
tary. It speaks for itself. 

@. Did you have any discussions the following 
September 23rd—I am referring to the Sunday 
at which vou were present in Mrs. Mapes’ home, 
with Mr. Cooke, Mrs. Mapes and Charles? Did you 
have anv discussions the following day? 

A. I wasn’t there the following day. J wasn’t 
there on the 24th. I drove hack to Sacramento that 
night, left Sacramento early next morning, went 
into Visalia. went into Los Angeles on the 24th 
and received it on the 25th. 

Q. My. Denson. you have testified that on Sep- 
tember 23rd, which was a Sunday, that you were 
at Mrs. Mapes’ home, that vou brought an agree- 
ment with vou which was used as a basis for dis- 
eussion, is that correct? [296] 

A. Yes, I gave a copy of it to Mr. Cooke. 

Q. I will show you this document and with the 
exception of the pencil notations and the sheets 
which are clipped, will ask vou if that is the docu- 
ment which you have referred to? 

eee i hat is it. 
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Q. That is the document? 
A. I feel positive it is. 
Q. You notice the document contains numerous 
pencilled notations thereon. 
Oh yes, but I didn’t do that. 
Do you know who made those? 
IT couldn’t tell you. 
You weren’t present when those were made? 
No. 
Mr. Denson, isn’t it a fact that on the Mon- 


OPOoror 


day following the conversation which you just re- 
lated as having taken place at Mrs. Mapes’ home, 
when Mr. Cooke, Mrs. Mapes and Charles were 
present, that you and Mrs. Mapes came to Mr. 
Cooke’s office; at that time you produced this docu- 
ment and stated that it was a form which was com- 
monly used by hotel men in this type of transaction ? 

A. Axe you mentioning the 24th? 

Q. Yes. 

A. Twasn’t here the 24th. I wasn’t in Reno. 1 
can’t have been in his office because I left on a Sun- 
day around six or seven o’clock the 23rd. [29am 

Q. Did you and Mrs. Mapes ever diseuss this 
document with Mr. Cooke in his office? 

A. No, absolutely not. 

Q. Mr. Denson, you note that this instrument 
contains numerous blanks. Were any of these 
blanks filled in at Mrs. Mapes’ home at the time 
you had the discussion with Mr. Cooke? 

A. Ido not remember of any blanks being filled 
in. We discussed what the document was and the 
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amount, which was in regard to what I stated be- 
fore, in regard to the income that would be sufficient 
to take care of those other things from the entire 
building. Mx. Cooke might have made some nota- 
tion. It was discussed in general but the terms of 
this document were to remain the same, with the 
exception of that, and I thought that would be the 
way, but when he sent it to me he had still put 
that in. 

Q. Then it is your testimony that none of these 
changes which later appeared in the instrument 
which was signed were made in your presence ? 

A. You mean these pencil notations? 

Q. No, I mean the changes between this docu- 
ment which vou identified as being the one that you 
adduced at the time of vour conference with Mi. 
Cooke and Mrs. Mapes and the document as it was 
signed ? 

A. This document I have here, those are the 
terms and the terms and life of the lease is men- 
tioned there. I did not see [298] this document that 
you have there from Myr. Cooke any more than just 
now as you showed me. ‘The one that was signed 
by everybody was prepared by Mr. Cooke. In fact, 
there was practically no discussion. We all met 
and read them over and signed them. The terms of 
the contract were the same. 

Q. In other words, the terms of both the instru- 
ment which you stated you adduced and the terms 
of the contract as signed were substantially the 
same, is that correct? 
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A. Yes, so far as the percentage of the lease 
and the terms of it for 20 years, and the percentage. 
Q. By percentage you mean 
A. I presume it is, but anyway the one that was 


signed was what we all had in mind and had agreed 
upon the terms of the document that we used. 

Q. Mr. Denson, where did you procure this docu- 
ment which I have just exlnbited? 

A. Thad pencilled out what I had in mind and 
this was typed in Harry Young’s office in San Fran- 
cisco. I had given the data and prepared the title 
of it to be copied and Harry Young copied it iis 
office on that form. 

@. Harry Young—— 

A. (Interrupting) Is an attorney. 

Q. Has he represented you? 

A. He has represented me for 26 years. 1G 8 
the firm of Young, Huchins & Rabinna. It is in 
the Western Life Building [299] on the corner of 
Market and Second, on the southwest corner of the 
building. 

Mr. Furrh: Your Honor, I would lke to offer 
in evidence this agreement which is undated and 
which Mr. Denson has identified as being the pro- 
posed contract which was produced at the home of 
Mis. Mapes on September 23, 1945. 

Mr. Platt: If the Court please, I haven’t any 
objection to it being admitted in evidence, the 
original dociment that Mr. Denson submitted to 
Mr. Cooke, but this document which they produce 
in the first place has a rider on it in pencil, another 
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vider here and another one next to it, two more 
riders on the last page, and it is full of lead pencil 
interlineations and until those things are identified, 
I will have to object. 

The Court: Do you offer these riders? 

Mr. Furrh: I was offering the document to 
show the proposed contract which was submitted by 
Mr. Denson and I asked him 

The Court: (Interrupting) Do you contend 
those riders were submitted by Mr. Denson ? 

My. Furrh: No sir, he testified the instrument 
in type was the document he submitted. 

The Court: Maybe you had better offer the con- 
tract without the riders. Objection will be sus- 
tained. [300] 

Mr. Cooke: Let it stand for identification. 

The Court: Exhibit 1. 

Myr. Platt: I understand it is offered for iden- 
tification ? 

Mr. Cooke: It is marked for identification. 

The Court: Is the offer withdrawn? 

Mr. Cooke: Your Honor ruled on it, you sus- 


tained the objection. 

The Court: In the present form it is sustained, 
with those riders; otherwise, if excluded, it may be 
admitted. The record may so show. 

Mr. Platt: Otherwise we wouldn’t object, your 
Honor. 

Mr. Cooke: It may so show. 

The Court: Unless those riders were shown to 
have been submitted with this printed document 
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by Mr. Denson. We will be in recess in this case 
until tomorrow morning at 10:00 o’clock. 


(Recess taken at 4:00 p.m.) [301] 


Wednesday, October 30, 1946, 10:00 A. M. 
Attorneys present as at previous session. 


MR. DENSON 
resumed the witness stand on further ecross-examin- 
ation by Mr. Furrh. 


Q. Mr. Denson, you testified that on one occa- 
sion, while you were in a conference with Mr. Cooke, 
that you told him to prepare the lease and you 
would sign it, is that correct? 

That is correct, yes. 

Where did that conversation take place? 
In Mr. Cooke’s office. 

And when did it take place? 

On the 4th of October, 1945. 

And who was present on that occasion? 
Mrs. Mapes was present, Charles was present, 
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and his secretary might have been there. Anyway, 
she was in the other room. 

Q. Was that in Mr. Cooke’s private office? 

A. In his private office, yes sir. 

Q., Do you remember just what was said on that 
occasion ? 

A. If L remember correctly, I think I remarked 
to Mr. Cooke, ‘‘Now the next thing to do is signing 
the papers. When you prepare the lease, I will be 
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ready to sign it.’? The wording is something lke 
that. 
Q. You directed your remarks to Mr. Cooke? 
A. To Mr. Cooke, ves. 
Q. What did Mr. Cooke say? 


A. Lean’t recall that My. Cooke really said any- 
thing. 

Q. Was anything else said at that time about 
the signing of the lease? 

A. Not that I remember of. 


Q. Mr. Denson, you have testified that the only 
conversation that you had with Mr. Cooke in con- 
nection with the preparation of this agreement, 
which was entered into on September 24, 1945, was 
a conversation at the home of Mrs. Mapes on 
September 23rd and then in Mh. Cooke’s office on 
October 4, 1945, is that correct? 

A. That is correct. ves. I talked to Mr. Cooke 
on the 23rd. {am almost positive that is the date. 
That was a Sunday of last vear, the 23rd, in the 
afternoon. I think it was between four and six 
o’elock. And the next time I was with Mr. Cooke 
was on October 4th in his office. 

Q. The only time you were in his office was on 
October 4th? 

A. Well, no, I was in his office, if I remember 
correctly, on another oceasion. I believe that was 
also—I think that was cn October 4th also. 


Q. Do you remember what was the occasion of 
your being in his office twice on October 4th, 
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A. Yes, I can explain that if you want me to. 

Q. Was that before the meeting? 

A. On that oceasion we were in there it was not 
in regard to our contract. 

Q. It was in regard to other matters? 

A. Yes. I will not mention that unless you insist 
on it. 

Q. Just what took place on this other visit that 
you had with Mr. Cooke? 

A. Well, I didn’t have any business with Mr. 
Cooke. I accompanied Mrs. Mapes and Charles 
over there. I think Mr. Cooke knows what that was 
and they might not want that brought out. It was 
not pertaining to me at all. It was something else. 

Q. Go ahead and tell us, Mr. Denson, just what 
took place. 

A. All right, you asked for it. 

Q. That was in Mr. Cooke’s office? 

A. That was in Mr. Cooke’s office. 

Q. Now what I am referring to is what hap- 
pened in Mr. Cooke’s office. 

A. Do you want to know why we were there? 

Q. What conversation you had with Mr. Cooke. 

A. I didn’t have any conversation with Mr. 
Cooke at all. Mrs. Mapes did. 

Q. You didn’t talk with Mr. Cooke? 

A. Iwas there. I accompanied Mrs. Mapes and 
Charles, Mrs. Mapes did the talking, a little some- 
thing I don’t think has any bearing on this at all. 

Q. Go ahead and relate to us what this conversa- 
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tion was between Mrs. Mapes and Mz. Cooke that 
you heard. 

A. All right. Mrs. Mapes and Charles and f 
had gone to the postoffice address of her tenants that 
she was very desirious of getting out of there and 
there was quite a ruckus made over there and this 
man, he went hysterical, due to the fact that Mrs. 
Mapes had called him a Jew, and the man was very 
much excited and screamed and yelled and every- 
thing else and told Mrs, Mapes that Jesus Christ 
was a Jew and if she believed in Jesus Christ she 
shouldn’t say anything about the Jews. Mrs. Mapes 
was very excited and very much upset and we pro- 
ceeded over to Mr. Cooke’s office for her to tell him 
that he would have to get him out of there. 1 think 
he had already served notice on him. That was the 
conversation we had in Mr. Cooke’s office ale walane 
time and I don’t think it has any bearing. 

Q. Nothing was said at all in regard to this 
contract ? 

A. IL told you that before you had me tell that. 

Q. Mr. Denson, at the time you were mr Vln. 
Cooke’s office for the purpose of signing the lease, 
did Mr. Cooke suggest that inasmuch as it was 
anticipated that the terms and conditions of this 
lease would be worked out, there would be no need 
in going into this preliminary agreement at this 
time? 

A. Mr. Cooke didn’t make any such remark at 
all at no time in his office or in Mrs. Mapes’ home 
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either. He did not [3805] comment on it or make 
any suggestions in regard to that. 

Q. Did you say anything at all in Mr. Cooke’s 
office about wanting this agreement for the purpose 
of having it available to show? 

A. Why no, I certainly did not. Pardon me just 
a minute—not in his office. In Mrs. Mapes’ home I 
remarked, in regard to the taxes and insurance and 
the interest on borrowed money that she was sup- 
posed to borrow and also to amortize the loan over a 
period of twenty years, I spoke about that, that I 
couldn’t try to intercede for a loan unless I had a 
contract myself, they would think I was a poor 
business man. Those were the correct words that 
were stated to Mr, Cooke in Mrs. Mapes’ home. 
There was nothing said in Mr. Cooke’s office in 
regard to any preliminary thing at all, nothing, be- 
cause it wasn’t preliminary. 

@. Mr. Denson, you have testified that among 
the various concerns that you contacted in reference 
to carrying out the contract in respect to the furni- 
ture and obtaining furnishings for the hotel, that 
you contacted the Dohrmann Hotel Supply Com- 
pany, is that the correct name? 

A. Yes. 

Q. On how many occasions did you interview 
representatives of the Dohrmann Hotel Supply 
Company ? 

A. Dohrmann’s, that’s hard to say. Jn tage 
after I received my contract in September, each and 
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every time I was in San Francisco I would always 
end up there because I was very much interested 
and I knew there was a lot of work to be done. I 
have furnished several places. 

Q. You don’t recall any specific dates that you 
were conferring with representatives of the Dohr- 
mann Hotel Supply Company ? 

A. That would be hard for me to say. 1 coudin’t 
say. 

Q. Do you have any idea how much time you 
spent with representatives of Dohrmann’s? 

A. That would be hard for me to say. I couldn't 
in touch with Dohrmann’s and they were sending 
me data all the time in regard to cost sheets. When 
they first worked up the cost, a rough estimate of 
what it would cost, that didn’t suit me at all and I 
wanted a breakdown of it. They gave me one total 
cost. I said I couldn’t use that, I have to have 
something to show Charles, so that we can get com- 
petitive bids, compare prices with other companies. 
They are all familiar with that. Thev knew what I 
was doing. 

Q. Now, Mr. Denson, you have testified that you 
contacted the Dohrmann Hotel Supply Company, 
Barker Bros. and various other concerns with refer- 
ence to the obtaining of furniture, ete. for the 
hotel 

A. (Interrupting) I don’t think I said various 
other concerns. I named the ones I had contacted. 

Q. That is what I had in mind. 

A. Besides Dohrmann and Barker’s—wait a 
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minute, there was one [807] I didn’t mention. I 
went clear down to Santa Monica to the McMahon 
Furniture Company to see if they could submit 
something to me. I made it very plain what I was 
doing. They have a tremendous buying power be- 
eause they are a very very large furniture buyer and. 
T believe Mr. Moorehead can give you an idea 
Q. (Interrupting) All these concerns you have 
testified about, they were interested im making a 
sale, is that not correct ? 


A. . Any one is interested in making a sale. 

Q. And any one of the information or data they 
furnished to you was furnished to you without any 
charge, is that correct? 

A. Why yes, yes, sure. I would like to answer 
that question a little bit different in regard to they 
were not compensated in any way at all from me, 
but I was doing business and trying to do business 
with firms that I knew would give us as low a price 
as any one and that is why I asked them to get out 
sketches and go ahead with it, because they have 
done the same for me many times before. I have 
bought quite a bit of equipment in my time and I 
have furnished quite a number of places. 

Q. It is true they would do that for any pros- 
pect ? 

DN INGY 

Q. Say any reputable prospect? 

A. They would have to know the party, know 
they were reliable. They wouldn’t go in and put in 
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all those man hours unless they [308] felt they had 
etter than a 50-50 chance of getting that business. 

Q. That is just part of their business ? 

A. That is part of their business, yes. T think 
any of those firms would testify. 

Q. Mr. Denson, going back to the discussion 
with reference to the contract, I believe you testified 
that at no time was anything said in Mr. Cooke’s 
office, or anywhere else, about this agreement of 
September 24, 1945, being a preliminary agreement. 
Was that your testimony? 

A. Well, I wouldn’t say preliminary at all. It 
was really a contract that was binding and tied me 
in and it specifically states there if I don’t perform 
that contract that I forfeit, Mis. Mapes has) the 
right to keep the ten thousand dollars I put up or 
the twenty thousand, and I was ready and willing to 
put up the twenty thousand instead of ten thousand. 

Q. I want to call your attention to a copy of this 
contract and ask you to examine that, the original 
of the contrtct, and ask you if that isn’t your signa- 
ture? 

A. Yes, this is my signature, This is the clause 
that we all initialed up here and inserted down 
tere. 

©) lL reter wour attention to Paragraph 10, where 
it says: ‘‘The said lease shall contain all necessary 
provisions to fully effectuate the intent and pur- 
poses of the parties hereto as stated in this prelim- 
inary agreement and also to definitely [309] set 
forth all the usual or necessary conditions, to the end 
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that the rights and interests of each party shall be 
properly conserved and protected.’* ‘That clause 
was in this when you signed it? 

A. That was in there. What it means though, 
the regular form of lease here, subject in the State 
of Nevada and county and city of Reno here, to all 
their laws set wp by them to be inserted in our lease. 
‘That is all embodied in their lease and that would 
be the kind of a lease that I feel that they would 
draw for me. 

Q. Mr. Denson, in view of this Clause 10 I have 
just referred to and which you read and which 
refers to this fact of this being a preliminary agree- 
ment, I will ask you to state as a fact whether or 
not this was considered as a preliminary agreement ? 

Mr. Sinai: We object. your Honor, on the 
ground the instrument is the best evidence of what 
it says. 

The Court: The objection is good. It will be 
sustained. 

Mr. Cooke: We would like the record to show 
our exception to that ruling, vour Honor, on the 
ground that Mr. Denson stated a moment ago that 
this was not a preliminary agreement and we have 
the right on cross-examination to ascertain why, in 
view of the expressed provision of the contract, he 
makes that statement. It is strictly cross-examina- 
tion. 

Mr. Sinai: We submit, if the Court please, [310] 
to peruse examination of this type would be merely 
argumentative, 
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The Court: He just stated his grounds of excep- 
tion. The ruling stands. He may have an exception 
on the grounds stated. 

Q. Myr. Denson, you testified that you conterred 
with some concern by the name of McMahon? 

A. MeMahon Furniture Company. 

Q. Where are they located? 

A. I can’t give you all, 1 can give you some— 
Fresno, California, Visalia, I am pretty sure 
Bakersfield. and out of Santa Monica. They are a 
very, very large concern. 

Q. Did you obtain any plans from them ? 

A. Ididnot,no. The fact I knew Mr. MeMahon 
for quite a while and Mr McMahon had known for 
some time that 1 was 


Mr. Cooke: We object as not responsive, your 
Honor, we object to it. 

The Court: The latter part may go out. 

Q. I believe you also testified that you contacted 
a firm known as W. J. Sloane? 
Cia lee correct. 
Did you obtain any plans from them? 
I did not. I left some plans with them. 
But they submitted no plans? 
They did not, no. 
Tn addition you testified that you contacted 
yeqnttenee Eee [311] of Mangrum, Holbrook & 
Elkus. Where is that firm located ? 

A. In San Francisco. 


SOP OPOP 


Q. Did you obtain any plans from them? 
mee 1 dad. 
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Q. Do you have those plans with you? 

A. Lhave the first plan that he furnished to me 
and also have a copy of the plan that he furnished 
to Charles. 

Q. But you didn’t bring them with you? 

A. They ame mere: 

Mr. Platt: Do you want to see them? 

Mr. Sinai: Do you want them? 

Q. Mr. Denson, I believe you stated that Man- 
grum, Holbrook & Elkus furnished some plans to 
Charles Mapes? 


A. Well, I will say this. I won’t say that he 
furnished them to him. It was my understanding 
that he sent them to him, anyway I was given a copy 
of the plan that he had gotten, out for Charles and 
he told me of Charles’ interview with him and also 
given me, I think, some of the specifications. 

Q. Who was it that gave you the specifications ? 

A. My. Brown. He is the draftsman. JI am not 
sure whether he contacted My. Moorehead’s office 
or not. He told me of Charles’ visit. 

Q. Well, Charles Mapes Jr. was the one that 
ordered those plans from Mangrum, Holbrook & 
Elkus, rather than you, is that [3812] true? 

A. No, I was the one. 

Q. Why did he send the plans to Charles? 

A. Well, Charles told him I was out of "the 
picture, that he would settle up with him and the 
next time I called on Mr. Brown that was the infor- 
mation I got from him. 
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Q. Did Mr. Brown tell you that Charles told 
him that? 

A. Did Mr. Brown tell me that? 

On Yes. 

A. Yes, he did. 

Q. When did this conversation take place? 

A. Well now I would say I know this, I know 
it was after—either the latter part of—during the 
latter part of April or May. The plan would show 
the dates of those things. 

Q. It was after April 1st? 

A. Oh yes, it was after April 1st that Mr. Brown 
told me of the conversation with Charles, when 
Charles called on him. 

Q. Did he tell you when Charles called on him? 

A. Well, he might but I can’t say just when it 
was. Probably the data and everything will show 
the dates, if you care to see them. 

Q. You don’t know whether it was before or 
after April 1st? 

A. In regard to Charles? 

Q. Yes. 

A. I give you my word of honor it was after 
April 1st, even [313] after April 5th. 

Mr, Platt: 1946? 

A. Of 1946, of this year. 

Q. Mr. Denson, were you in Mr. Cooke’s office 
about April 10, 1946? 

A. Twas in his office on April 10, 1946 through 
three o’clock, absolutely. 
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Q. I believe vou testified that Mr. Cooke was 
present ? 

A. Oh yes. 

@. And Charles Mapes was present. 

A. We went there by appointment Charles had 
made. 

Q. Isn’t it true that on that occasion, in the 
presence of Charles Mapes, that you were told the 
ten thousand dollar deposit that you put up would 
be refunded to you? 

A. I think my testimony will explain word for 
word what took place in regard to what led to 

Mr. Platt: Well, answer the question. 

A. Yes, he told me the easy way to settle it 
would be to give me back my ten thousand dollars 
and L informed him I did not come over there to 


take down my deposit on my contract. 

®. He did offer to give it back? 

A. He didn’t offer. He said the easy way to 
settle this thing would be to give me back my ten 
thousand dollars and I informed him my ten thou- 
sand dollars was a deposit on my contract and I 
didn’t come over to take my ten thousand dollar 
deposit [814] down. 

Q. Mr. Denson, isn’t it a fact that from January 
1, 1846 up to April 1, 1946, Mrs. Mapes, in numer- 
ous telephone conversations with you, requested you 
to come to Reno and settle up your affairs with 

‘harles, make definite arrangements with him as 
to vour association ? 

A. At no tne. 
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Q. At no time at all? 

Weeeat no time, no. ‘There avis never anything 
like that said between Mrs. Mapes and I because 
they were all familiar with what T was doing.. 

Mr. Cooke: I move to strike out the latter part 
there as not responsive to the question. 

The Court: The latter part may go out. 

Q. Well, during that same period, Mv. Denson, 
didn’t Mrs. Mapes call you on the phone on muimner- 
ous occasions and ask you to come to Reno for the 
purpose of settling up the matters pertaining to this 
proposed lease? 

A. Tanswered that. At no time did Mis. Mapes 
ever phone me and ask me to come there in regard 
to the lease. It was discussed whether I should he 
in Reno or not and I was willing at all times, after 
T closed out my hotel. Mr. Mooreheead informed 
them it would be more valuable to him for me to be 
around his office where he could confer with me. 
Mr. Moorehead told them that. 

Mr. Cooke: I move that be stricken, 

The Court: It is not responsive, it may go out. 


Q. Mr. Denson, what I had in mind was this: 
the first question I asked you was with reference to 
any telephone conversation between you and Mrs. 
Mapes. 

IL answered that. 
Concerning your agreement with Chartes. 
I understood your question and I answered it. 


OPopr 


Your answer is the same to both questions? 
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A. Yes, excepting as I told you of my conversa- 
tion with Mrs. Mapes on March 25th of 1946. I 
phoned Mrs. Mapes. Mrs. Mapes did not phone me, 
and I talked to Mrs. Mapes on the phone and she 
said she was sorry that Charles was not here, there 
was a little something he wanted to mention about 
the sky room. 

@. Yes, I recall. 


A. I did receive a phone call from Charles be- 
fore the contract. was signed, to meet with him, to 
come over to get at a contract. 


Q. My. Denson, can you state how many tele- 
phone calls you have received from Mrs. Mapes 
concerning your negotiations in connection with this 
hotel during the time you have been dealing with 
her? 

Mr. Platt: Do vou mean before the signing of 
the contract or afterward ? 


@. Any time. Just a moment—let me correct 
that—after the [316] date of September 24, 
1945, when the agreement was signed, can vou state 
how many times Mrs. Mapes called vou with refer- 
ence to matters pertaining to the hotel ? 

A. I don’t recall, in fact, I am practically posi- 
tive that Mis. Mapes has never ealled me herself on 
the phone from Reno or any other place after the 
4th of October that I was over here. Any phoning 
that was done, I did it myself. 

Q. Did Charles ever call you on the phone? 

A. Yes, Charles phoned me afterward. 
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Q. Have you any idea how many times he called 
you? 

A. Well now I do know of one time that he 
phoned me. He might have probably phoned at 
Visalia to find’ out where I was and he got me in 
Los Angeles, due to the fact that I was down there 
closing my deal, and he phoned me in Los Angeles 
and wanted me in Mr. Moorehead’s office to go over 
the plans. Now this was after the contract was 
signed, of last year. That was in December and | 
think the record will show that I met Charles on the 
98th of December in Mr. Moorehead’s office and 
spent the day with him, which they deny. I am 
almost positive that is the date. I have the record 
with me of the hotel where he registered and the 
date he registered. 

Q. That is your recollection, December 28th ? 

A. I think that was December 28th. I am almost 
positive. 

Q. And the telephone conversation was several 
days prior? 

A. No, it was either the day before or the day 
before that, [317] either the 26th or 27th, because I 
drove back to Visalia, stayed all night, and left the 
next morning in order to keep my appointment 


there and was there on time in Mr. Moorehead’s 
office. 


Q. Do vou recall whether on November 26, 1945, 
you had a talk with either Charles or Mrs. Mapes on 
the phone? 
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A. It could have been the 26th I talked to 
Charles. 

Q. This is the 26th of November? 

A. Oh no, this was December I am speaking of, 
December, either the 28th 

Mr. Platt: (Interrupting) Counsel is asking a 


question. 

A. Pardon me. 

Q. I asked you, Mr. Denson, if you had a tele- 
phone conversation with Mrs. Mapes or Charles, 
either one called you on the telephone on November 
25, 1945? 

A. Weil, he might have. 

Q. Do you recall? 

A. Tean’t remember the conversation or whether 
they called me or whether I called them. 

Q. Do you remember any telephone conversation 
had between you and either Mrs. Mapes or Charles 
on December 12, 1945? 

A. IL might have talked to them on the phone. 
IT know I ealled them quite often. 

q. | mean did they call you? [318] 

A. The only time I can remember is when 
Charles phoned me in December, but he could have 
phoned me before, but I just don't recall it. 

@. Well, did Charles or Mrs. Mapes either call 
you on March 29, 1946? 

March 29th? 
March 29, 1946? 
March 29, 1946? 
Yes si. 


Opo> 
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A. Charles called me—now let me get the way 1 
was—lI called them on the 25th and 26th and the 
97th. Now it might have been the 29th and that 
was probably Friday, because he was to call me the 
next day, Wednesday, but he didn't, he waited. It 
was probably either Friday or Thursday, as I said 
before. I received a call from him wanting to meet 
me. That is when he told me on the 26th he would 
phone me to specify the time and date to meet him 
in Mr. Moorehead’s office. 

Q. Then there were other instances, other than 
this December 27th or 28th, 1945, when either 
Charles ov Mrs. Mapes called you on the telephone? 

A. That is the only time I remember Charles 
calling me, was after I talked to Mrs. Mapes, when 
he called me on the 29th of March, 28th or 29th of 
March, I guess it was, because I came up on Sunday, 
was the 31st of March, and I came to San Francisco 
on the 31st by plane in order to be here to meet him 
the [319] next morning. 

Q. Did I understand you to say that you talked 
with Mrs. Mapes? 

A. On March 25th for 8 minutes and the records 
show it. 

Q. That was on the telephone? 

A. On the telephone, ves. I have those records 
with me. 

Q. That was on your call to her? 


A. My call to Mrs. Mapes and then I called 
Charles the next day, on the 26th. I have the 
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records to show that. But Charles did phone me on 
either the 28th or 29th, I am positive of that. 

Q. Where were you, Mr. Denson, at the time you 
got that call on the 21st of March? 

A. Twas at the Figueroa Hotel. Hither he caught 
me at the Figueroa Hotel or the California State 
Hotel Association State Hotel Association at 
607—— 

Q. In what city was 1t? 

A. los Angeles. It is their office, 607 So. Hill 
Street, 

Mr. Furrh: That is all, your Honor. 

The Court: Any further examination? 


Re-direct Examination 
By Mi Platt: 


Q. You testified, Ma. Denson, that you secured 
plans from Mangrum, Holbrook & Elkus, that you 
conferred with a Mr. Brown of that firm? 

A. Yes, [820] 

Q. Have you those plans with you? 

A. We have them here, yes. 

Q. Will you submit them? 

A. Here is one. This is March 8, 1946 by Man- 
grum, Holbrook & Elkus and this paracular lay-out 
there and here is one of June 6th. ‘This is the one 
that he made up for Charles and it was supposed to 
be the same lay-out of the details. This is August 
13th to Mr. Charles Mapes, this plan here. This 
date is 6-13-46. This is the copy that he gave me 
when he told me that Charles had been in. This is 


Trene Gladys Mapes, et al. S17 


(Testimony of P. G. Denson.) 

“the one he brought down to the Sir Francis Drake 
and one he offered me and | told him he would have 
to make it out to a larger scale and more detail. I 
wouldn’t be able to explain it as it was. 

Q. These were plans furnished you? 

A. Yes, these he kept sending me. These others 
—they have Charles’ name on it, those three plans 
there and this is also in regard to specifications and 
details. 

Q. These plans are with respect to the furnish- 
ing and equipment of the hotel? 

A. Of the culinary department. 

Q. Of the culinary department? 

ioe What's eh. 

Mr. Platt: We offer them in evidence. 

Mr. Furrh: If vour Honor please, we would 
like to ask the witness a few questions. 

The Court: You may do so. 


Recross-examimation 
iby Per : 


Q. Mr. Denson, you previously testified that the 
various plans which vou obtained from these con- 
cerns were furnished to vou without any charge on 
the part of the particular company involved and 
that same thing applies to these plans. does it not? 

A. Same thing applies to these plans. 

Q. Mr. Denson, do you know whether any of 
these plans that I have in my hand were adopted for 
use of the hotel that is being constructed ? 
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A. TI couldn’t tell you. In my opinion not. I 
understand they have given the contract to the 
Dohrmann people. 


Q. And so far as you know the building hasn’t 
been constructed to conform with any of these 
plans? 

A. At the time we were getting these plans, we 
would liked to have had plans so the plumbing could 
have been arranged for, but Mr. Moorehead decided 
to drill the concrete floor for connections and rough- 
ing in of the plumbing. 

Mr. Cooke: The defendants object to the admis- 
sion in evidence of the documents identified by the 
witness and questioned about by counsel, on the 
ground that it affirmitively appears that they do 
not constitute any part performance or portion of 
part performance; that there is no contract pleaded, 
oral contract pleaded on which there could be any 
part [822] performance, that the papers in question 
in any event simply constitute an expense to who- 
ever furnished them, to be remedied by payment of 
dollars and cents and therefore could not, under the 
rules of equity, constitute part performance; that 
the party furnishing them, if he had any claim at 
all, would have his action for recovery of the 
amount that he paid for them, and in this case it 
does not appear that Mr. Denson paid anything 
whatever for them and hence they are incompetent 
and irrelevant and simply encumbering the record. 
We would like to add our general objection also 
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heretofore stated to Exhibits E and F, that the 
complaint does not state a cause of action for per- 
formance on a written contract and does not state 
a cause of action for part performance on an oral 
contract, there being no oral contract alleged. 

The Court: Objection overruled. This will be 
Exhibit K admitted in evidence. 

Mr, Platt: We have no further questions. 

The Court: Any further questions of this gentle- 
man, Mr. Cooke? 

Mr. Cooke: No your Honor, not now. 

The Court: This witness may be excused then. 

Mr. Platt: We reserve the right to recall him if 
we desire. 

The Court: Yes. vou may recall him if you so 
desire. 

Mr. Cooke: If the Court please, Miss Gloria 
Mapes is here under subpoena by the plaintiff and 
I would like to inquire if she will be called today; 
if not I would like to have her excused. She has 
some engagements of her own to attend to. 

Mr. Platt: We have no objection, if she would 
be on eall. 

The Court: Is there a possibility she might be 
ealled? 

Mf. Platt? I think it is remote. 

The Court: Will she be somewhere where she 
will be available? 

Mr. Cooke: Yes, we can get her on call. 

The Court: She may he excused then. 
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a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows: 


Direct Examination 


By Mr. Platt: 

Q. Will you state your full name? 

A. Theodore Parker Moorehead. 

Q. What is your residence address? 

A. 3874 - 68rd Street, Oakland. 

Q@. What is your business address? 

A. 483 - 14th Street, Oakland. 

Q. What is your business or profession or vo- 
cation? A. Civil engineer by profession. [3824] 

@. You have been so engaged for many years 
past ? A. Since 1905. 


Q. In connection with your business have you 
ever prepared plans and designs, specifications, for 


hotel buildings? A. Many of them. 

Q. Are you acquainted with the plaintift in the 
action, Peter G. Denson? A. I am. 

Q. Do you remember when you first met him? 

A. About 1929. 

@. And where, if you recall? 

A. In San Francisco. 

Q. Do you remember under what circumstances 


you met? 

A. He was interested in operating a hotel which 
I was developing in Salem, Oregon. 

Q. Did you have business connections with him 
on that occasion? 
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A. The deal never went through. 


Q. But you did have business relations ? 
A. Just in connection with his operating the 
hotel. 


Q. You have met and known him many times 
since? 


A. I didn’t meet Mr. Denson again until 1944. 

Q. What was the occasion of your having met 
him at that time? 

A. I heard that there was a lady in Reno build- 
ing a hotel and Mr. Denson knew who she was. [325] 

Q. Do vou recall about when it was in 1944 that 
you interviewed him about what vou have said? 

A. May or June, I would say, Mav or June, 19-44. 

Q. Are you acquainted with the defendant, Mis. 


Mapes, Irene Gladys Mapes? A.) am. 
Q@. And Charles W. Mapes, Jr.? Eat leeevin 
Q. And Gloria Mapes? A. Jam. 


Q. And under what circumstances did you be- 
come acquainted with all three of the defendants? 

A. I first met Mrs. Mapes—I wrote Mrs. Mapes 
that I heard she was going to build a hotel in Reno 
and I would like to get in touch with her. I had no 
reply to that letter. Then I telephoned Mrs. Mapes 
and told her I would like to discuss the matter with 
her and she said she would be glad to see me if I 
came to Reno, so I came to Reno and met Mrs. 
Mapes at her residence in Reno some time in July, I 
would think it was, of 19-44. 

Q. You had never heard of Mrs. Mapes or any of 
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the other defendants until your conversation with 
Mr. Denson about which you have testified? 

A. No. 

Q. Are you acquainted with the property in 
Reno, Nevada, generally [826] known as the Mapes 
Hotel site? A. Iam. 

Q. Under what circumstances did you become ac- 
quainted with that? 

A. Iam building the hotel for Mrs. Mapes. 

Q. When did you first confer with Mrs. Mapes 
with respect to the building of the hotel? 

A. At the first interview. 

Q. At the first interview? 

A. The first interview. 

Q. Who, if any one, was with you upon that 
first interview ? A. No one that I recall. 

Q. You went by yourself? 

A. Came up by myself. 

Q. Was Mr. Denson’s name mentioned in that 
conversation ? A. I think it was. 

Q. By whom? A. By myself. 

Q. Do you remember what you told Mrs. Mapes? 

A. I told Mrs. Mapes that Mr. Denson 

Mr. Cooke (Interrupting): The question is if 
you remember what you told hev. 

A. Do I know what I told Mrs. Mapes? 

@. Yes. 

A. I don’t remember the exact words, no. [327] 

Q. No, I wouldn’t expect you to, but do you re- 
member in substance what you told her about Myr. 
Denson? A. JI told her that 
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Mr. Cooke (Interrupting): He is not asking 
what you told. 

The Court: Answer ves or no first and see what 
develops. 

A. I don’t know what I told Mrs. Mapes, not im 
words. 

Q. I understand, Mr. Moorehead. You say that 
Mr. Denson’s name was mentioned in this first con- 
versation ? A. I think it was. 

Q. Do you know whether if was you or Mrs. 
Mapes that first mentioned Mr. Denson’s name? 

A. I couldn't tell you. 

Q. Do you recall whether you mentioned Mr. 
Denson’s name? 

A. During the course of the convention I prob- 
ably did. 

Q. Do you recall] what you said to Mrs. Manes 
about Mr. Denson, just answer yes or no. 

A. DoTI reeall? Yes, I think I do. 

Q. Well, what did you say? 

Mr. Cooke: We object to it as incompetent, ir- 
relevant and immaterial. It occurred two years be- 
fore there were any contractual relations with the 
plaintiff, that it couldnt be anything but prelimi- 
nary negotiations or circumstances. It isn’t shown 
that Mr. Denson was a party to the transactions 
[328] and what was said there between Mrs. Mapes 
and Mr. Moorehead, if it had any bearing at all, 
would be conclusively presumed to be merged in the 
written contract of September 24, 1945. That this 
talk, fragmentary conversation, had immediate prior 
to that are all inadmissible, cannot constitute legal 
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evidence for any purpose whatsoever. We object on 
the further ground that the written document must 
speak for itself. If it is evidence for any reason, It 
cannot be sufficient by relation of conversations be- 
tween various parties with Mrs. Mapes or any of the 
defendants prior. If it is evidence as a matter of 
law, the law speaks for itself; if it is evidence as 
a matter of fact, you can supply it by testimony of 
preliminary negotiations or preliminary talks, but 
this does not refer even to the conducting of pre- 
liminary negotiations because it is not between Mr. 
Denson and Mrs. Mapes at all; just a mere social 
talk between Mr. Moorehead, who at that time had 
no connection with the subject matter, wasn’t au- 
thorized to speak for anybody except himself, and 
was a talk with Mrs. Mapes about what she hoped 
to do about the hotel building and the hike. 

The Court: I have some doubt as to the admissi- 
bility of this conversation or statement. Butane 
question asked for a statement, not a conversation. 

Mr, Platt: That is all. [3829] 

The Court: I will sustain the objection. My rea- 
son for sustaining it is that the question calls for 
statement by this witness as to Mr. Denson. He is 
not an agent who has any responsibility for any m- 
formation concerning Mr. Denson or responsible for 
any question concerning Mrs. Mapes. 

Mr. Platt: If your Honor please, your Honor 
will recall that about all the allegations of this com- 
plaint are denied except the signing of the con- 
tract and we are attempting to show not only the 
efforts of Mr. Denson in complying with the terms, 
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conditions and covenants of the contract, but we also 
desire to show that he furnished the contractor or 
the builder who is now building the hotel. Mrs. 
Mapes, from that time on, has constantly called 
upon her builder and the cooperation of Mr. Den- 
son, and we desire to show that she had never heard 
probably of Mr. Moorehead until Mr. Denson had 
come into the picture. 

The Court: J wouldn't consider admitting such 
testimony covered by this offer, but I don’t think 
this question has any relation whatever to the offer 
you just stated. he ruling will stand. 

Q. Well, upon this first visit, Mr. Moorehead, 
about which you testified, what did vou discuss gen- 
erally with Mis. Mapes? 

Mr. Cooke: Objected to as incompetent, irrele- 
vant, [830] and immaterial. 

The Court: If this question is for the purpese 
of bringing out a conversation that took place at 
that time, the objection will be overruled. 

Mir Plait: Well, that is the purpose of it, yout 
Honor. 

The Court: The first question really asked for a 
statement of this witness. That is why I sustained 
the objection. 

Mr. Cooke: We wish to state our objections at 
this time. 

The Court: You may do so. The ruling will be 
withdrawn until you make your objection. 

Mr. Cooke: We object on the ground that any- 
thing that was said between Mr. Moorehead and 
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Mrs. Mapes at that time is incompetent, irrelevant, 
and immaterial as to any evidence that there was 
any binding contract that was subject to specific 
performance, either under part performance theory 
or under any other theory, made on or about Sep- 
tember 2+, 1945, over a year later. That it is at most 
merely a talk between Mrs. Mapes and Mr. Moore- 
head, with a view of constructing the building, I 
take it, which would have nothing to do with the re- 
lation which Mr. Denson might have. It is not of- 
fered for any such purpose apparently. With re- 
gard to the allegations in the complaint or amended 
complaint, where it is alleged [831] that Mr. Den- 
son furnished the contractor and architect on the 
job, referring to Mr. Moorehead, that is objected to 
so far as being any proof of that matter is con- 
cerned, because that is not any part performance. 
We have heard considerable about that, your Honor, 
about bringing Mr. Moorehead into the picture. I 
wonder what would happen if Mr. Moorehead turned 
out to be a negligent, unsuccessful. and ignorant con- 
tractor and caused us millions of dollars of dam- 
ages over there. We couldn't hold Mr. Denson for 
that. and why Mr. Denson should hold us on the the- 
ory he furnished us something of value because he 
casually or otherwise mentioned the name of Mr. 
Moorehead as a man who might do this job for us, 
is bevond me. It is making a mountain ont of a 
mole hill, and it seems to me the whole thing of Mr. 
Moorehead being brought in here, as having any- 
thine to do with contractual relations of Mr. Den- 
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son and Mrs. Mapes is absolutely without any foun- 
dation and we more particularly object, and insist 
upon it, that under no principle of law that ever I 
heard of, can parties bring in conversations had a 
year or more before, or any time before the contract. 

The Court: That point, it seems to me, to have 
been waived by your own cross-examination of Mir. 
Denson. You opened up by inquiring mto matters 
that took place in 1940 which have been excluded 
by ruling of the court on direct examination. [332 

Mr. Cooke: All right, questioned on that and 
then went back to 1944 and they opened that up. 

The Court: No, you opened it up on cross-ex- 
amination. 

Mr. Cooke: 1944? 

The Court: You went back to 1940. So is that 
the full statement of your objection? 

Mr. Cooke: Yes, sir. 

The Court: Objection will be overruled. The 
witness may answer the question, Will the reporter 
please read the question to the witness? 


(Question read.) 


Mr. Platt: JT will withdraw this question and 
put it in this other form, your Honor. 

Q. What conversation, if any, did you have 
with Mrs. Mapes upon that occasion? 

Mr. Cooke: Same objection, your Honor, to the 
question as amended. 

The Court: That will be the same ruling. 

A. The conversation was in connection with fur- 
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nishing our services for designing and constructing 
the hotel. 
Q. And during that conversation was the name 
of the plaintiff, Mr. P. G. Denson, mentioned? 
A. TI have already said it was. 
Q. And do you remember who first mentioned it ? 
A. Non f33e3 
Q. How long were you in the presence of Mrs. 
Mapes upon that first occasion? 
A. Oh, perhaps two hours. 


Q. Was there any one else present except you 
and Mrs. Mapes? 

A. During the conversation only Mrs. Mapes, so 
far as I can remember, I may have met Gloria and 
some other people. I don’t recall whether they were 
there at that particular time. 

Q. And did you see Mrs. Mapes after that first 
interview ? i es: 

Q. And when and where was that? 

A. On two or three occasions here in Reno. 

Q. Do you recall about what the dates were? 

A. I ean’t recall the dates. It was some time be- 
tween July and well up to the present time, as far 
as that goes, I have had interviews with Mrs. Mapes. 

Q. In anv of these interviews or conversations 
that you had with Mrs. Mapes was anybody else 
present ? 

A. Oh, when we came Mr. Cooke was present. [ 
don’t recall whether Charles was present at any of 
those times or not. 
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Q. You are referring now to interviews with 
Mrs. Mapes here in Reno? ee Ube Saroiu 

Q. Was Mr. Denson, the plaintiff, present at any 
of these conversations? 

A. Ido not think so. [834] 

Q. In any of these conversations that you had 
with Mrs. Mapes was the question of who was to 
lease or manage the hotel discussed with her? 

A. Not in detail. It may have been brought up, 
not in detail. 

Well, was it mentioned at all? 

Yes, I think it was. 

When was that mentioned? 

Oh, on some subsequent conversation. 

Can’t you give us an approximate date? 

Oh, it may have been in August. 

Of 19 2 A. 744. 

And do you remember where that was men- 
tioned ? 


COPOoOPOoOPS 


A. J only saw Mrs. Mapes in Reno during 1944, 
yes. 

Q. Well, the mention of the management or les- 
see of the hotel was made during one of these 194+ 
interviews ? AS) Yes 

Q. What was the conversation between you and 
Mrs. Mapes with respect to the management or 
lessee or lessees of the hotel on that occasion ? 

Mr. Cooke: Defendants object on the ground it 
is incompetent and immaterial; that it isn’t claimed 
here that Mr. Denson is the manager or ever was 
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agreed upon as the sole manager and operator of 
this hotel under any condition; that the evidence 1s 
inconsistent with the case sought to be made [335] 
by the complaint; that it is not any evidence upon 
which specific performance can be based m any 
event; that whatever was said upon the subject by 
Mis. Mapes and Mr. Moorehead would be deter- 
mined by the written contract that was subsequently 
agreed upon, which contains no reference to his be- 
ing the manager of the hotel at all; that this is go- 
ing outside of any contract or any writing or any 
undertaking by either of the parties; that there is 
no claim made that Mr. Denson had any agreement 
with anybody that he was to be the manager of 
this hotel; therefore, if your Honor please, 1t seems 
to me that this is objectionable and inadmissible, to- 
gether with the reasons advanced in other objections 
that I have heretofore made. We certainly cant be 
charged with having opened up this feature. Your 
Honor overruled an objection that I made as to a 
conversation in regard to Mis. Mapes and Moore- 
head on direct examination. so I don’t understand 
how it could be admitted upon any theory that we 
waived anv rights, because we have consistently and 
insistently rather made ourselves a nuisance by 
making objections about all these preliminary talks 
and arrangements either between Mr. Denson and 
Mrs. Mapes or Mrs. Mapes and anybody regarding 
this matter prior to September 24, 1945. Where 
parties have entered upon a written document, this 
is conclusively presumed to embrace all other pre- 
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vious negotiations and understanding with refer- 
ence to the subject matter, so we do not feel that we 
have [336] waived any rights in that regard, but we 
have maintained that stand before your Honor from 
the start. 

The Court: Objection overruled. You may an- 
swer the question. 


(Question read.) 


A. We discussed the leasing or operating of the 
hotel and she told me that there were several peo- 
ple who were interested in operating the hotel. + 
ean give you some names that she was negotiating 
with, various people—she wasn't negotiating. but 
had approached her in regard to operating the hotel 
and also in regard to purchasing the property or 
leasing the property. 

Q. Do you recall whether Mr. Denson’s name was 
mentioned ? A. It was. 

Mr. Cooke: Same objection. 


The Court: The answer may be withdrawn and 
the objection made and there will be tite same rul- 
ing. Now answer the question. What is the answer 
to that question ? 


A. Yes. 

Q. Do you remember who mentioned the name 
oie. G. Denson? 

Mr. Cooke: May this same objection go to all 
questions in regard to conversation at that time 
without repeating, your Honor? 
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The Court: It may be so considered. Same rul- 
ing. [837] 


(Question read.) 


A. We both mentioned the name. 

Q. Well, do you recall what was said by either 
one of you or both with respect to Mr. P. G. Denson? 

A. That Mr. Denson was interested in taking the 
lease on the hotel. 

Q. Who said that? 

A. I perhaps said it and Mrs. Mapes may have 
said it. I know that Mr. Denson had told me he 
was interested in taking a lease on the hotel. 

Mr. Cooke: JI move to strike the latter part on 
the ground it is hearsay. 

Q. Well, it is what you told Mrs. Mapes, isn’t it? 

Aue ae: 

Mr. Cooke: You told her that Mr. Denson had 
told you he was interested ? 

A. That is right. 

Mr. Cooke: Isee. I withdraw my objection. 

Q. Did Mrs. Mapes inquire of you as to Mr. Den- 
son’s responsibility and ability ? 

A. No. 

Q. Was that discussed between you? 

A. It was discussed but I wasn’t in any posi- 
tion to say just whether Mr. Denson was responsible 
or not at that time. 

Q. Well, vou sav it was discussed? [338] 

i MEGS, 

Q. Can you state about what was said by either 
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of you, or Mrs. Mapes, or both of you, concerning 
Mr. Denson? 


J told her that I knew Mr. Denson. 
What did you say? 

What did I say? 

Yes. 

Bigan’t tell you that. 


oO ae 


Can’t you remember about what you said? 

A. I ean say that I worked with Mr. Denson on 
this project in Salem in 1929 and that we were work- 
ing on a deal for a hotel at that time. As to any- 
thing regarding Mr. Denson’s responsibility, I don’t 
think I made any statement regarding his respon- 
sibility in regard to the hotel. 

@. Well, was vour statement with respect to 
your working with Mr. Denson on the other hotel 
project that you have talked about in response to 
an inquiry that was made by Mis. Mapes to you? 

A. I ecouldn’t tell you that. We discussed Mr. 
Denson. Whether Mrs. Mapes asked me or I brought 
up Mr. Denson’s name, I couldn’t tell you. I know 
we discussed Mr. Denson but I did not tell Mrs. 
Mapes whether I thought Mr. Denson was finan- 
cially responsible to operate a hotel because I didn’t 
deal—it was a matter entirely between Mrs. Mapes 
and Mr. Denson, not between me and Mis. Mapes. 
I was only there for the purpose [3839] of selling 
Mv own services. 

Q. Did you tell Mrs. Mapes that Mr. Denson had 
told you to interview her? 
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A. I told—yes, I told Mrs. Mapes that. 

Q. These conversations about which you are tes- 
tifying occurred, as I understand, in the year 1944? 

A. They extended clear into 1945 until I obtained 
this contract, my own contract, from Mrs. Mapes 
and Charles W. Mapes. 

Q. Did you ever have any conversations with 
Mrs. Mapes or any of the other defendants, Charles 
or Gloria, in any other place except the City of 
Reno? A. Yes. 

@. When and where did they occur? 

A. In San Francisco on two occasions. One at 
the Sir Francis Drake Hotel in San Francisco on 
V-J Day and another at the Fielding Hotel. I don’t 
recall that date. 

Q. Do you recall who was present at the con- 
versation at the Sir Francis Drake Hotel? 

A. Mys. Mapes, Mr. Denson, Mr. Slocum. I don't 
recall whether Charles was there at that time or not. 

Q. Who was Mr. Slocum? 

A. Mr. Slocum is an architect that I engaged to 
be associated with us in the design of this building. 

Q. How did it happen that you met with Mr. 
Denson and Mrs. Mapes and the people you men- 
tioned, Mr. Slocum and others, in [340] San Fran- 
cisco at the Sir Francis Drake Hotel on this ocea- 
sion? 


A. It was for the purpose of discussing 
@. Pardon? A. How did it happen? 
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Q. How was it arranged that you were to meet 
at that time? 


A. It was prearranged in order 


Q. (interrupting): Who arranged it? 

A. Mr. Denson and myself. 

Q. Do I understand by that that Mr. Denson in- 
formed you that such a meeting would take place? 

A. No. May I withdraw. I sought the interview. 
I wanted to get the sketches which we prepared 
gone over and discussed so that we could know just 
what we could do in getting out the sketches. 

Q. How did you seck the interview? Did you 
talk to Mr. Denson first about it or Mis. Mapes or 
Charles Mapes or someone else? 

A. I think I talked to Mr. Denson first and asked 
if he could be here and then either I or Mrs. Den- 
son got in touch with Mrs. Mapes and asked if she 
could be in San Francisco. I don’t recall whether 
it was myself or Mr. Denson phoned Mis. Mapes. 

Q. Do vou remember whether you phoned Mzs. 
Mapes? 

A. I just said I don’t remember whether I 
phoned or Mr. Denson. 

Q. But at any rate she was there for the inter- 
view? [341] A. Yes. 

@. And what was the date of that interview? 

A. That was V-J Day. That date I do not re- 
eall. Mr. Denson said either August 14th or 15th, 
whatever day V-J day was; I remember that. 

Q@. What year? A. 1945, 
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Q. At any rate, it was the day the Japanese sur- 
rendered ? 

A. That’s right. I recall that. 

Q. Where did that meeting take place? 


A. On the mezzanine floor of the Sir Francis 
Drake Hotel in San Francisco. 

Q. What was done and said at that meeting? 

Mr. Cooke: Just a moment. Another meeting 
and another occasion, August 14, 1945, and I am 
forced again to insist upon my objection on behalf 
of the defendants that this is incompetent and im- 
material and irrelevant, being a part of the alleged 
preliminary negotiations oceurring prior to the date 
of the signing of the Exhibit C, the agreement, over 
a month later, and that whatever was said or done 
at this meeting bearing upon the question of the 
contract, or proposed contract, would be conclu- 
sively deemed to be merged in the contract and 
hence inadmissible for any purpose whatever, there 
being no allegation of mistake or fraud mixed up 
in the case. I do not know just how I ean state that 
objection any [842] stronger, vour Honor. You 
consistently overruled the objection from the start, 
but anv way that represents our position, that there 
is no exception to that rule that would permit of 
this type of evidence, so far as we know. There is 
no reason why this case should be an exception to 
the thousands of cases involving similar situations, 
where it is sought to bring out what was said. etc., 
prior to the making of a written agreement and it 


Irene Gladys Mapes, et al. not 


(Testimony of T. P. Moorehead.) 
has been invariably excluded, and we think that that 
rule is applicable here, your Honor. 

The Court: The objection will be overruled. The 
witness may answer the question. 


(Question read.) 


A. Examination of preliminary sketches were 


Q. Who submitted the sketches? A. J did. 

Q. And of what were they? 

A. Plans of the hotel. 

Q. Of the hotel proper? 

A. Floor plans of the various floors of the 
hotel. 

@. Were any suggestions made by anybody as 
to modification and change of those plans? 

Mr. Cooke: May our objection apply to all simi- 
lar testimony that occurred at this time, your 
Honor? 

ine Comrt: It may. Sanie rile. 

A. Yes, there were suggestions made. [343] 

Q. Do you recall who made them? 

A. Probably Mrs. Mapes. 

Q. Did Mr. Denson make any? A. Some. 

(). What suggestions do vou recall that sugges- 
tions were made by Mr. Denson, the plaintiff, at 
that time? A. About the check reoms. 

Q. What else? 

A. The number of rooms that we should have 
in the hotel! as a whole. 

@. What change did he recommend as to that? 


a9 
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A. He recommended a minimum number of 
rooms, not to have too many rooms. 

Q. What other change did he recommend? 

A. I ean’t recall any other, no particular 
changes. There were undoubtedly other changes 
but I can’t reeall just what particular changes were 
recommended. Both Mis. Mapes and Mr. Denson 
made suggestions as to what the size of the rooms 
should be and the number of showers, number of 
baths, and so on and so many details developed I 
don’t remember. Those, you understand, were only 
preliminary plans. They were not the working 
drawings, not the plans as adopted. 

@. Were those preliminary suggestions made by 
Mrs. Mapes and Mr. Denson adopted and made a 
part of the preliminary plans? 

A. Some were and some weren't. We objected 
to some and [344] showed where some of the ob- 
jections were not sound. Other suggestions were 
sound and some we put in which we did not recom- 
mend ourselves. The owners wanted it and Mrs. 
Mapes wanted it so we put in what Mrs. Mapes 
wanted. 

Q. And do you recall when next you met with 
Mrs. Mapes or Charles or both of them, and Mr. 
Denson in San Francisco? 

A. I saw Charles on one or two occasions im 
Oakland beeause he was in the service in Oakland 
and we met again with Mrs. Mapes in San Fran- 
cisco at the Fielding Hotel on a subsequent date. 

Q. Who were present at that meeting? 
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A. Mys. Mapes and Charles, Mr. Denson, Mr. 
Slocum and, myself. 

Q. And where in the Fielding Hotel did you 
meet ? 

A. On the mezzanine floor, the second floor, the 
lounge space. 

Q. What was said and done at that meeting? 

A. We again discussed 

Mr. Cooke: Will you fix the date of that, Mr. 
elatt? 

Q. Yes; can you give us the date of that meeting 
at the Fielding Hotel? 

A. It must have been in early September. 

Q. In 1945? A. In 1946. 

Mr. Cooke: I object on the ground that it 
affirmatively appears by the statement “early Sep- 
tember” that the conversation asked for was prior 
to the execution and delivery [845] of the document, 
Exhibit C, which purports to be the only written 


agreement of any kind in the case and which em- 
braced all of the terms that the parties saw fit to 
put into it at that time and anything said or done 
prior to that time between parties with reference 
to the subject matter appeared to be embraced in 
that document and therefore evidence on it is not 
admissible. 

The Court: The objection will be overruled. An- 
swer the question. 


(Question read.) 


A. We were there for the same purpose, discuss- 
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ing our sketches that had developed since our pre- 
vious meeting. 

Q. Did you submit plans and sketches at that 
time ? A. Yes, and also elevation. 

Q. And were any suggested changes made by 
any one present? 

Mr. Cooke: Same objection, your Honor, may 
go to all this same testimony as to this meeting ? 

The Court: It may be so considered. Same 
ruling. 

A. There were some suggestions, yes. 

Q. Do you recall who made them? 

A. Mrs. Mapes probably or Mr. Denson. 

Q. And were the changes suggested by Mrs. 
Mapes and Mr. Denson adopted in the subsequent 
form? 

A. Any changes requested by Mrs. Mapes were 
adopted. 

Q. Were any changes suggested by Myr. Denson 
adopted? [346] 

A. Only with Mrs. Mapes’ approval. 

Q. Well, were any suggested changes by ia: 
Denson approved by Mrs. Mapes and later adopted ? 

A. That I couldn’t say whether she approved. 
Tf any question came up, I asked Mis. Mapes for 
her approval of it. Whether Mr. Denson’s sugges- 
tions or Mrs. Mapes’ suggestions, that I couldn't 
say. Any suggestion that was offered, any changes 
that were made, were changes made by Mrs. Mapes. 
Whether Mr. Denson suggested them in the first 
place or not, I cannot say. 


9 


Trene Gladys Mapes, et al. 341 


(Testimony of T. P. Moorehead. ) 

Q. You don’t remember whether Mr. Denson 
first suggested the changes or Mrs. Mapes? 

A, I couldn’t tell. 


Q. But you do recall definitely that Mr. Denson 
made suggestions for changes? A. Yes, I do. 

Q. And can you state now whether any of his 
suggestions were subsequently approved by Mrs. 
Mapes and incorporated mm your plan ? 

A. Lean’t say definitely whether I do remember 
just what specific changes were made at that time. 

Q. Was anything else discussed at that particu- 
lar meeting at the Fielding Hotel except plans for 
the hotel structure proper? A. Not with me. 

Q. Did Mrs. Mapes ever state to you, in sub- 
stance, that she [347] contemplated that Mr. Denson 
and Charles Mapes were going to run and operate 
the hotel? A. TI don’t think she did. 

Mr. Cooke: We object—this question calls 
for 


The Court: It is alveady answered, Mr. Cooke. 

Mr. Cooke: I move to stiike it so I can make 
my objection. 

The Court: The motion will be denied. 

Mr. Cooke: That question goes beyond the 
scope of the meeting at the Fielding Hotel. It is 
a general question as to he ever heard it. 

The Court: If you would like to have the record 
show an objection and a ruling, it may be so deemed, 
so considered. 

Mr. Cooke: Or an exception, either way. 
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The Court: All right, exception. 


(Question and answer read.) 


A. At that meeting at the Fielding Hotel, that 
is what you refer to? 

Q. The question was intended to be more com- 
prehensive than that. 

A. She did. She told me prior to closing the 
agreement with Mr. Denson to lease the hotel that 
Mr. Denson and Charles were working on an agree- 
ment to operate the hotel. Is that the answer vou 
wanted? [348] 

Q. Well, I want you 

A. (interrupting): I mean, that is an answer 
to your question ? 


Q. That is an answer to my question, and of 
course it was the answer I wanted. 

A. Afterward she talked to me about it. 

Mr. Platt: I think that is off the record. 

Mr. Cooke: That was before signing of the 
agreement between Mr. Denson and Mrs. Mapes? 

A. Yes, 

Mr. Cooke: We make objection to the admissi- 
bility of that. 

The Court: I will withdraw the ruling so you 
can object. 

Mr. Cooke: I make the same objection. 

The Court: Same ruling. Now you can answer 
the question. 

(Question read.) 
A. Yes. 
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Q. Do you recall about when she made that 
statement ? 

A. Some time during 1945 from our first meet- 
ing, oh, I would say some time between June and 
September, 1945. 

Q. Did you ever have any conversation with 
Mrs. Mapes with respect to the capabilities of Mr. 
Denson as a hotel operator ? 

A. I have already answered that question. 

@. Well, if you did, Mr. Moorehead, I don’t 
exactly recall it. [349] 

A. J told you that I had conversation with Mrs. 
Mapes regarding Mr. Denson’s operating a hotel 
that I offered no dictum as to Mr. Denson’s respon- 
sibility for operating the hotel because that was 
entirely a matter for Mis. Mapes to find out herself, 
not for me to give. 

Q. Let me ask vou this—did Mrs. Mapes ever 
at any time inquire of you as to Mr. Denson’s quali- 
fications as a hotel operator ? Ge yaes: 

Q. When did she make that inquiry? 

A. Probably during the latter part of 1944. 

Q. And do you remember what she said when 
she so inquired ? AS Nomen 1. 

Q. You don’t? 

A. I don’t remember what she said when she 
So inquired, no. 

Q. Do you remember what vou said in reply ? 

A. Just what I told you in answer to the pre- 
vious ‘question; it was up to Mrs. Mapes to deter- 
mine Mr. Denson’s responsibility. 
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Q. Well, I want to get this straight In my own 
mind. I understood you to state, Mr. Moorehead, 
that Mrs. Mapes had inquired of you as to Mr. 
Denson’s capabilities or qualifications as a hotel 
operator. Now am I correct in stating that you 
said that she had so inquired ? 

A. That is right, she did. [350] 

(. And you also stated that she inquired about 
that some time in the year 1944? A. Yes 

Q. Did she ever inquire after that time? 

A. I don’t think so. I think it was only dis- 
cussed on one or two occasions. 

Q. Well, when she asked you concerning the 
qualifications and capabilities of Mr. Denson as a 
hotel operator, what did vou say? 

A. I told her 

Mr. Cooke: Objected to as irrelevant and im- 
material. The question of his abilities is not in- 
volved in the case. I also make the same general 
objection. 


Mr. Piatt: They are tmvolved in the case. 

The Court: Objection will be overruled. The 
witness may answer the question. 

Mr. Cooke: I would like counsel to point out 
what part of qualifications 

The Court (interrupting): It is not necessary. 
lhe ruling has been made. 

Q. Kindly answer the question. 


(Question read.) 
A. I told Mrs. Mapes what hotel I knew that 
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Mr. Denson had operated, which were the Hotel 
Tioga in Merced, the Hotel Medford in Medford, 
Hotel Johnson, which he was then operating [851] 
in Visalia. I knew nothing further of Mr. Denson’s 
hotel operations. 

Q. You have testified, Mr. Moorehead, concern- 
ing the two meetings in San Francisco, one at the 
Sir Francis Drake Hotel and the other at the Mield- 
ing Hotel. Was your architect, Mr. Slocum, present 
at both these meetings ? Any Yes. 

Q. Have you had any subsequent meetings in 
San Francisco since the two you mentioned ? 

A. With Mrs. Mapes? 

OF Yes: 

A. Mrs. Mapes has been in Oakland once. 

Q. And did you meet her at that time? 

mw, \ €s. 


Q. And do you recall about when that was? 

A. Quite recently. 

@. Pardon? A. Since April, 1946. 

Q. Since April, 1946? BX CES 

Q. And was that mterview by appointment? 
A. No. Mrs. Mapes was coming to Oakland or 


to San Francisco for some specific purpose and 
caine to my office. 

Q. What was the general nature of the conver- 
sation upon that occasion? [852] 

A. In connection with the construction of this 
building. 

Q. Do you remember what was said? 
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Mr. Cooke: The question is whether you re- 
member or not. 

A. I do not. 

Q. You don’t recall anything about that conver- 
sation ? 

A. I know it was in connection with the con- 
struction and operation and plans. 


@. Did you have a conversation with Mr. Denson 


at Visalia at the Hotel Johnson ? A. Wad 
Q. On or about August 31, 1945, with respect 
to the plans of this hotel? A. August, 1945? 
Q. Yes. 
A. I don’t recall August, 1945, in Visalia. 
Q. Well, what is your best recollection? 
A. I was in Visalia in December, 1945. 
Q. I was advised that date was August 31st but 


I may have the wrong information. 

A. I was in Visalia on two occasions at Mr. 
Denson’s hotel and discussed it with Mr. Denson. 

Q. Do you remember approximately about the 
date of these occasions? 

A. J know one was in December. [353] 

Q. 1945? 

A. 1945. The other was prior to that and may 
have been in August, I wouldn’t want to say. Mr. 
Denson has the record in his hotel register and can 
tell you. 

@. And were any suggestions made to you upon 
either one of these occasions as to a modification or 
change of any of the plans submitted ? 
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A. Yes, there were. 
Q. Do you recall what suggested changes Mr. 
Denson made? A. Mr. Denson 


Mr. Cooke: Just a moment. I interpose an ob- 
jection on the part of the defendants, your Honor, 
that this is hearsay; that Mr. Moorehead is their 
agent for the purpose of constructing the building 
but not their agent for the purpose of making the 
contracts for them or affecting their contractual 
relations with Mr. Denson or anybody else; that 
any discussions had between Mr. Moorehead and. 
Mr. Denson, on the occasion mentioned being, one 
of them, being apparently prior to the signing of 
the agreement and the other being subsequent are 
equally inadmissible, do not constitute any legal 
evidence as to whether there was any contract that 
this Court is authorized to specifically enforce or 
not. 


Mr. Platt: JT want to state to your Honor, that 
my intention to interrogate Mr. Moorehead as I 
have and to further interrogate him is to ascertain 
whether Mrs. Mapes [354] approved any part or 
portion of the suggested changes and plans made 
by Mr. Denson, thereby connecting her definitely 
up with the changes. I haven’t had the privilege 
of discussing with 


The Conrt: What is the date of this transaction ? 
Mr. Platt: One was some time in August, we 
think it was August 31, 1945, and the other was in 
December, according to the statement of the witness. 
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The Court: Objection will be overruled and 
answer the question. 


(Question read.) 


A Mest 

@. What were they? 

A. Mr. Denson wanted one room less on Vitr- 
ginia Street than we had shown, one room less on 
the river frontage. 

@. Did he tell you why he wanted those changes? 

A. Because he wanted them larger. 

@. He wished the remaining rooms larger? 

A. Yes, that is right. 

®@. And do you recall any other suggested 
changes he made? A. No, I don’t. 

Q. Was this suggestion of his later adopted by 
you, with the approval of Mrs. Mapes? 

A. I ealled up Mrs. Mapes and asked her if she 
would approve if I were to make the rooms larger. 

@. What did she say? 

A. She said, ‘‘Yes, of course; I always wanted 
them larger.’’ 

Q. Don’t you recall, or do you recall, Mr. Moore- 
head, that upon one of these interviews in Visalia 
that Mr. Denson not only made suggestions as to 
the size of the rooms, but likewise as to the size 
of the closets and that another elevator be added ? 

A. I do not remember Mr. Denson made those 
suggestions. We talked about making larger elesets 
if possible. As regards additional elevator, Mys. 
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Mapes said she wanted an additional elevator, also 
to provide an additional elevator in those plans we 
were developing at that time. 

Q. Do you recall whether or not vou discussed 
with Mr. Denson when you visited him on those 
two occasions In Visalia the question of increasing 
the size of the closets and putting in an additional 
elevator? 

A. It may have been discussed. I wouldn't say 
that I recall the elevator was discussed. The closets 
were discussed. 

Q. You remember now discussing the closets? 

A. I remember discussing the closets, ves, I 
don’t know whether at that particular meeting. It 
may have been at some other meeting. He urged 
as large closets as we could possibly get. Mrs. 
Mapes also urged as large closets as we could eet. 
Whether Mis. Mapes or Mr. Denson initiated it, 
I don’t know. 

Q. But the plans you had made available for 
both Mas. Mapes [356] and Mr. Denson provided 
for smaller rooms, smaller closet space and likewise 
two elevators instead of three? 

A. The plans as made at that time were two 
elevators instead of three. 

Q. And subsequently, after you talked with My. 
Denson, these changes were made? 

A. They were made at some subsequent date, 
ves. 
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Q. And the changes were made in your plans 
with the approval of Mrs. Mapes? 

A. Vata ine 


(Recess taken at 12:00 noon.) 
Wednesday, October 30, Afternoon Session 
2°30) Pave 


All attorneys present as at previous session. 

Mr. Moorehead resumed the witness stand on 
further direct examination by Mr. Platt. 

Q. Mr. Moorehead, will you state whether there 
was any change in the plans of the so-called sky 
room of the hotel? 

A. It had changes in it, yes. 

Q. Did you discuss these changes with the plain- 
tiff, Mr. Denson? 

A. Yes, I discussed them with Mr. Denson. 

Q. And do you recall about when and where this 
discussion took place? [357] 

A. I think it was in January of ’46, this year. 

Q. And where did it take place? 

A. J think it was in my office in Oakland. 

Q. Do you recall who, if any one else, was 
present besides vou and Mr. Denson? 

Pee No. Ldon ti 

Q. Do you recall what suggestions he made with 
respect to the change of plans of the sky room? 

A. Mrs. Mapes had talked to me 

Mr. Cooke (interrupting): He just asked if 
you recall. A. If I recall? 
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(Question read.) A. No, I don’t. 


@. You don't? 
A. I don’t recall the suggestions Mr. Denson 
made. 


Q. Didn’t you state he made suggestions as to 
the change in the sky room plan? 


A. Well, I don’t know just what those were. He 
may have made some suggestions. here were 
various changes made at all times. One thing was 
the check room in the skv room. We did discuss a 
change of the sky room. 

Q. Isn’t it a fact, Mr. Moorehead, that the origi- 
nal plans of the sky room called for a curved inden- 
tation and that upon Mr. Denson’s suggestion the 
plans were changed so as to [358] level it up and 
extend the width of the sky room? 

A. Those were not Mr. Denson’s suggestions. 
Mis. Mapes’ suggestion. Mis. Mapes wanted from 
the very start to have that sky room cover all the 
whole floor and I fought against it. I thought the 
sky room was large enough and we discussed those 
things with Mr. Denson. 

Q. Well, vou said that Mrs. Mapes first made 
the suggestion ? 

A. From the very beginning Mis. Mapes wanted 
the sky room larger and I argued it was adequate, 
quite large enough. Now I discussed those things 
with Mz. Denson and Mr. Denson concurred in 
Mrs. Mapes’ view. 

Q. What did Mr. Denson say with respect to 
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the suggestion which you say originally came from 
Mrs. Mapes? 

My. Cooke: Objected to as irrelevant. The con- 
tract is signed by the parties in writing and there- 
fore any oral testimony in regard to talk on these 
different occasions, as we see it, would not be ad- 
missible. 

The Court: Objection will be overruled. The 
witness may answer the question. 


(Question read.) 


A. He agreed that it should be larger. 

Mr. Cooke: What should be larger? 

is, (ne sky room. 

Q. Did Mrs. Mapes suggest to you that you take 
up the change in the sky room with Mr. Denson? 

A. No. 

Q. How did vou happen to do it? 

A. We were discussing plans. We discussed 
all the various phases of the plans. Mr. Denson was 
to be one of the lessees of the hotel. 

Se: a understood that all the time? 
aA mderstood that, ves. 

M. And when there were any changes in plans 
you always discussed those changes with Mr. 
Denson? 

A. Any changes pertaining to the hotel proper, 
yes. 

Q. Did vou ever tell Mrs. Mapes that you had 
conferred with Myr. Denson with respect to the 
change of the plans of the sky room? 
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Myr. Cooke: My objection may go to all of this? 
The Court: Yes, the same objection may apply 
and the same ruling. 


(Question read. ) 


A. T do not recall that I specifically told Mis. 
Mapes that I had also spoken to Mr. Denson about 
it. Mrs. Mapes requested it, but I don’t recall ever 
telling Mis. Mapes specifically that I talked to Mr. 
Denson about it. 

Q. But do you remember that vou submitted 
modified plans. changing the arrangement of the 
sky room, to Mrs. Mapes? AoW Mes did: 

Q. Did you meet Mrs. Mapes in Sacramento, 
California, some [360] time during the months of 
August or September, 1945? 

A. Not 1945—yves, 1945, that is right. Iie al 
met Mrs. Mapes in Sacramento. 

Q. How was that appointment made? 

A. Tt was arranged with the imsurance com- 


pany 

Q. 1 mean how did you arrange with Mis. Mapes 
to meet her in Sacramento? 

A. I telephoned her and asked her if she could 
meet me there. 

Q. And do you remember about when she did 
meet you there? 

A. Ttwas around August, 1945. 

Q. Did vou tell her why you wanted her to meet 
you theye? AL ites 

Q. What did you tell her? 
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A. I told her in connection with the loan. 

Q. In connection with the loan? 

A. In connection with the loan for the hotel. 

Q. Did you ever hear Mrs. Mapes and Mr, Den- 
son discuss between themselves the question of a 
loan on the hotel? A. Yes. 

Q. And when, if you recall, did that discussion 
take place? 

A. JT think it was in September. It was after 
we were in Sacramento. 

Q. After you were in Sacramento ? 

PX, SUCK 

Q. What did you and Mrs. Mapes do with re- 
spect to the loan [861] when you were in Saecra- 
mento, in August you say? 

A. We interviewed the loan representative of 
one of the insurance companies. 

Q. Did vou get the loan? 

A. You couldn’t get a loan on something that 
wasn’t definite. 

Q. But vou didn’t get the loan? A. Ne 

Q. And vou say you heard a discussion after 
that time between Mrs. Mapes and Mr. Denson con- 
cerning a loan on the hotel? 

A Mrs. Mapes and Mr. Denson and I discussed 
the question of a loan on this hotel, yes. 

Q. When did that discussion take place? 

A. Tt was around September, 1949. 

@. Do vou remember where it was, Mr. Moore- 
head? 

A. It may have been at that meeting in San 
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Francisco. It must have been one of the meetings 
where Mrs. Mapes, Mr. Denson and I were all to- 
gether and the only times we were together was in 
San Francisco in August and September of 1945. 
At one of those meetings we talked about loans. 

Q. Do you recall what was said by vou and Mrs. 
Mapes and Mr. Denson upon that occasion? 

i We 

Mr Cooke: The question 1s whether you 1¢€- 
call it. 

A. Dol recall? Slightly, yes. 

Q. Well, repeat the conversation as nearly as 
you remember it. [362] 

Mr. Cooke: Objected to as incompetent, irrele- 
vant, and immaterial for the reasons heretofore 


stated. 

The Court: Same ruling. You may answer the 
question. 

A. At the meeting with the Occidental Life In- 
surance Company ™ Sacramento Mr. Wright told 
us that they were interested in placing the loan but 
that was larger than the Occidental Life Insurance 
Company could handle put that they could handle 
it—I mean the California Western States Life In- 
surance Company at Sacramento, head office in 
Sacramento. Mr. Wright informed me and Mrs. 
Mapes that in cooperation with the Occidental Life 
Insurance Company of Los Angeles that he thought 
the loan could be placed on the building as contem- 
plated at that time. At our meeting with Mrs. 
Mapes and Mr. Denson we discussed approaching 
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the Occidental Life Insurance Company directly 
and Mir. Denson suggested that as Mr. Gock was a 
friend of his, he is president and chairman of the 
board of the Bank of America, who owns the Occei- 
dental Life Insurance Company, that possibly the 
approach better be through Mr. Gock and that 1s 
what we discussed in regard to a loan on this 
building. 

Q. Do you recall what conclusion was reached 
by you and Mis. Mapes and Mr. Denson with re- 
spect to Mr. Denson conferring with Mr. Gock? 

A. hat Mh. Denson would confer with Mr. 
Gock. 

Q. That was your general conclusion? [363] 

A. That was the conclusion, yes. 

Q. Well, did either Mr. Denson or Mrs. Mapes 
inform you as to whether Mr. Denson did confer 
with Mr. Gock? 

A. My. Denson informed me that he had ¢on- 
ferred with Mr. Goek? 

Q. When did he tell you that? 


A. In Los Angeles. 
Q. Do vou remember what else he sald? 


A. That Myr. Gock had telephoned the president 
of the Occidental. 

Q. Mro@ark? 

A. Mr. Gock informed Mr. Clark that Mr. Den- 
son and £ would come over and see Mr. Clark. 

Q. Did you go over and see him? 

A. We did. 


Q. About when was that? 
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A. September, 1945, early September, I would 
say, because it was before Mr. Denson had made 
his contract with Mis. Mapes. 

Q. What was said by Mr. Denson and you and 
My. Clark upon that meeting in September, as 
nearly as you remember? 

Mr. Cooke: The same objection, imecompetent, 
irrelevant and immaterial, as to negotiations and 
matters prior to the signing of the document. Same 
objection. 

The Court: Same ruling. You may answer the 
question. 


A. We discussed the cost and the loan required. 
My. Clark [864] said he couldn't tell us whether he 
could make a loan or not but that he would send a 
representative of the Occidental Life, Mr. Brougher, 
to Reno to investigate it. 

Q. Did any one mention to Mr. Clark the 
amount of the loan required? ieee es, 

Q. Who mentioned that? 

A. Wither I or Mi. Denson. 

Q. Either you or Mr. Denson? 
A. I think I told him how much we required at 
that time. 

Q. How much did you say? 

A. Six Hundred Fifty Thousand. 

Q. Well, did Mr. Denson ever talk to you again 
as to whether the loan would be granted? 

A. Not as to whether the loan would be granted, 
no, Mr. Denson never spoke to me about it. 
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Q. Did you ever have any discussion with Mr. 
Denson again concerning the loan? 

ANS SERS; 

@. When was that? 

A. After I had seen the Occidental Life Insur- 
ance Company a couple of times. 

Q. And what did the Occidental Life Insurance 
Company, through their proper representative, tell 
you? 

A. They told me that they would be interested 
in making a [865] loan here of six hundred thou- 
sand dollars. 

@. Did you communicate that to Mrs. Mapes? 

A. Nes. 

@. Did you tell Mis. Mapes about your and 
My. Denson’s interview with the representative of 
the Occidental Life? 

A. I told Mrs. Mapes of my dealing with Mr. 
Clark. My. Denson and I, so far as I remember, 
had one interview with Mr. Clark. 

@. But you communicated the conclusion of the 
Occidental Life to Mrs. Mapes? A. I did. 

@. As Tt understand it, vou said that they agreed 
to grant a loan of six hundied thousand dollars? 

A. Not to the ameunt we asked. 

Q. What was it? | 

A. We weve asking six hundred fifty thousand 
and they said they would only grant six hundred 
thousand. 

The Court: I would like to clear something in 
my mind. You spoke of their being interested in a 
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loan of six hundred thousand. Mr. Platt’s question 
contemplated that they had agreed to the loan. 

Mr. Platt: Well, they agreed to grant it to the 
extent of six hundred thousand. 

A. No, they said they were interested in a loan 
of the amount [366] of six hundred thousand. They 
would have to make a thorough investigation be- 
fore they would make a loan. 

Q. Did you later interview the Occidental after 
they made that statement? 

A. No. 1 say no—I will modify that. I say 
no—until the progress of the building plans had 
been amplified and extended, perhaps six months 
later, that I told them then what our requirements 
were. 

Q. My attention, Mr. Moorehead, has just been 
called to a document, a copy of which I believe was 
prepared by you. Can you identify it as having 
been prepared by you? 

A. Yes, that was prepared by me. 

Q. Well, in order to lay the foundation for the 
identification, it is your own financial estimate for 
building the hotel? 

A. I made that up as a financial plan for the 
construction of the hote! building, the financing and 
construction of the building. 

Q. I call your attention—I think, if the Court 
please, we will offer it in evidence. Strike the last 
question. If the Court please, I will withdraw the 
offer of introduction. There is one question I would 
like to ask about 1. 
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Q. I call your attention, Mr. Moorehead, to 
Statement of Finances. In order to refresh your 
recollection, isn’t it true that the extent of the loan 
desired was a 625 thousand instead of 650 thousand ? 

A. No, I think we submitted 650 thousand be- 
eause £ think we raised the cost of the building 
from 860 to 885 thousand. Whether there was a 
subsequent statement submitted to the Occidental 
Life, I] would have to look in my own files to see, 
but this was a statement I made to Mrs. Mapes, 
showing just what the cost, earnings, expenses and 
net income would be on the building. My recollec- 
tion is that we asked 650 thousand dollars from the 
Occidental Life. We prepared several of these 
statements from time to time as additions and de- 
ductions, mostly additions, were made to the build- 
ing. 

Q. When vou applied for the loan to the Ocei- 
dental Life Insurance Company, to their representa- 
tive, did you submit anv plans? 

A. We submitted sketch plans, sketches, pre- 
liminary plans; m other words. not detailed draw- 
ings. 

@. J hand vou five sheets of blueprints and ask 
vou if these are the plans you submitted ? 

AL i think they were, 

@. Did vou ever have a phone conversation with 
Mys. Manes wherein, in substance, she inquired of 


you why Mr. Denson had not gotten in touch with 
Mv. Gock? 
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A. I don’t recall any such phone conversation. 

Q. Do vou recall any conversation with Mr. 
Denson, wherein he stated that he couldn’t begin 
negotiations for a loan until he had his contract 
with Mrs. Mapes? [368] 

A. I don’t recall any such conversation. 

Q. You don’t recall any such conversation? 

A. No, no such conversation. 

Q. Isn’t it a fact, Mr. Moorehead, that he did 
tell you that he would approach Mr. Gock and 
attempt to get the loan and negotiate it after he 
received his contract from Mrs. Mapes? 

A. I don’t recall him telling me that. 

Q. Subsequent to October 4, 1945, when this con- 
tract was executed, did vou meet Mi. Denson in 
Visalia, California? 

A. Yes, I met him in December of 1945 in 
Visalia. 

Q. And about when in December? 

A. About two days before Christmas. 

Q. How did you happen to meet him there at 
that time? 

A. Iwas on my way to Los Angeles and stopped 
to show Mx. Denson my progress we had made with 
our working drawings. 

Q. And what did you show him as to the progress 
you had made? A. J showed him the plans. 

Q. The plans that had been 

A. (Interrupting) Floor plans. 

Q. Floor plans of the hotel that had been drawn 
and agreed upon up to that time? A. Yes. 
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Q. Did you do that voluntarily or was it at Mr. 
Denson’s suggestion ? 

A. It was voluntarily. I was going down to 
Los Angeles and [369] stopped there on my way 
down. 

@. Do you recall about how much time you spent 
with Mr. Denson at that time? 

A. Qh, I got into Visalia about 7:30 o’clock; 
I should say from about 8:30 until about 11—21,4 
hours. 

Q. And for 2'4 hours you discussed the plans 
that were in your possession ? 

A. The plans and other matters too. Most of 
the time on plans, yes. 

Q. Do you reeall at that time and at that mter- 
view whether Mr. Denson made any further sugges- 
tions as to modifications or changes in the plans? 

A. The change I have already told you about, 
about omitting one room on the river and one room 
on Virginia Street. 

@. And did you communicate that suggestion to 
Mrs. Mapes? A. I did. 

And was it approved, adopted? 

I have already answered that question. 
Well, I am sorry. 

She said, ‘‘Of course I want the room larger.” 
During the month of December, or to be a 
little more nearly exact, on or about the 28th day 
of December, 1945, did you have a meeting at which 
Charles W. Mapes, Mr. Denson, and others were 


present ? 


Ororpe 
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A. After Mr. Denson made this suggestion to 
make these rooms [370] larger, we had a meeting 
in my office. Just what the date was I can’t tell 
you. It was within a couple of weeks after I was 
in Visalia. 

Q@. Do you remember whether it was before or 
after Christmas ? 

A. It was after Christmas, yes, because I was 
in Visaha three days before Christmas. Just the 
exact date I couldn’t tell you because we had to 
develop plans after Mis. Mapes had told me to 
diminish the number of rooms and make them 
larger, we had to revise our plans and I wanted to 
discuss those plans as revised with Charles and 
Mr. Denson. 

Q. And do you recall who arranged that meet- 
ing in your office in Oakland? 

A. I initiated it. 

OF Vourdid? A. I initiated it. 

Q. And how did you inform Charles W. Mapes, 
Jy., and Mr. Denson about the meeting? 

A. Probably by telephone. 

Q. Do you recall who, if any one else, was pres- 
ent, Mr. Moorehead, beside you and Charles W. 
. Mapes and Mr. Denson, at that meeting? 

A. Mr. Slocum I think was present. 

Q. The architect? 

A. Yes, Mr. Slocum was associated with me in 
making these plans. From time to time I called 
our different draftsmen in, [871] Mr. Day, I think, 
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but I don’t recall definitely whether he came in on 
any of the discussions or not. 

Q. Do you remember about what time of the 
day that discussion started? 

A. No, I don’t. Probably in the morning, proba- 
bly about ten o’clock. 

Q. Do you remember how long it continued or 
lasted ? A. Most of the morning. 

(). Do you remember whether Mr. Denson made 
any additional suggestions to the plans which you 
submitted upon that occasion ? 

A. At that time I do not think so. I do not 
remember if he did but I do not think there were 
any additions made besides incorporated in the 
plans. 

Q. Did the defendant, Mr. Charles W. Mapes, 
Jr., particrpate in the conversation ? 


A. He did. 

@. I don’t suppose you recall anything he said? 

A. No, we were in agreement. 

@. All in agreement? 

A. Pretty well in agreement as to what was to 
be done. 


Q. By that you mean ail the parties present? 

A. JT mean Mr. Denson, Charles and myself and 
Mr. Slocum. 

@. Upon that occasion was there any statement 
made by Mr. Denson to the effect that he was work- 
ing with certain firms [372] for the purpose of 


Irene Gladys Mapes, et al. 365 


(Testimony of T. P. Moorehead.) 
supplying furniture and fixtures, etc., for the hotel? 

A «1 don’t recall. 

eeyou don’t reeall ? 

A. I don’t recall. The plans were not finished 
at that time. It was a little bit premature to take 
things up in any detail with the furniture estab- 
lishments. 

Q. So your answer is you just haven’t any 
recollection ? 

A. I have no recollection of making that ob- 
servation, no. 

Q. Well after these plans were agreed upon, did 
Mr. Denson inform you that he was working with 
certain California firms for supplying furniture 
and equipment ? A. He did. 

Q. And when did those conversations take place? 

A. He asked me for some plans so that he could 
give them to the furniture establishments. 

Q. Did he tell you the names of any of the firms? 

A. Yes. 

Q. What were they? 

A. He mentioned the name of W. J. Sloane, 
Barker Bros., Mangrum, Holbrook & Elkus, Dohr- 
mann Hotel Supply Company. 

Q. Did you comply with his request and give 
him the plans? A. TI gave him the plans. 

Q. It has been suggested that I ask vou how 
soon after the agreement of October 4th was signed 
was it that Mr. Denson [373] first discussed prepar- 
ing for the furniture and fixtures? 

A. Mr. Denson mentioned to me some time dur- 
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ing the period from the time I gave him the plans 
and October 4th that he would like the plans to give 
to these furniture establishments. 


Q. Now was that before the contract was signed ? 

A. It was between October 4th when the contract 
vas signed—— 

Q. Yes. 


A. and January when I gave him the plans. 
He mentioned he would like plans to give to these 
people so he could get his furniture lined up. 


Q. Did you ever have any discussion or conver- 
sation with Mr. Denson with respect to furnishings 
and fixtures, ete., in the presence of Charles W. 
Mapes or Mrs. Mapes? 


A. In the presence of Charles, ves. 

@. And when did that happen? 

A. If couldn’t tell you exactly whether it was 
after I gave Mr. Denson the plans or before, proba- 
bly before, because I would not have given the plans 
to Mr. Denson without being permitted to. 

Q. And from whom did you require permission ? 

A. Probably Charles. Probably wp here, when 
T came up here during December or January I men- 
tioned the plans were required by Mr. Denson. 

Q. Please state, Mr. Mcorehead, whether on or 
about the first day of April, 1946, there was another 
meeting in your office [874] at Oakland with per- 
sons interested in the hotel project? AD ae 

Q. And do you know the exact date of that 
meeting ? 
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A. Fyrom memory I do not, only from what they 
said here, but it was about April Ist, 1946. 

Gl his veair? A. This year, that’s right. 

Q. Do you remember who were present at that 
conference ? 

A. Charles, Mr. Denson, Mr. Slocum, Miss 
Mason of Barker Bros. and myself. I do not think 
of any other representative of Barker Bros beside 
Miss Mason. 

Q. Do you know how that mecting was arranged ; 
I mean, of your own knowledge do you know? How 
did they happen to meet in your office ? 

A. Well, Mr. Denson told me that he was bring- 
ing Miss Mason to San Francisco and that he was 
asking Charles to be present. 

Q. Do vou recall about what time in the morn- 
ing thev all met? 

A. About ten o’clock J think. 

Q. What was done generally at that meeting, 
without going into too much detail? 

A. We looked at the plans. 

@. You mean the plans of the hotel? 

A. I mean the plans that Miss Mason had 
brought and My. Slocum and I both decided that 
they were not anything that we wanted, so far as 
the hotel—the suggestions they made were not [875] 
proper at all and we told Miss Mason and we told 
Mr. Denson that we were developing the coffee 
shop and the skv room and that we would lay out 
the coffee shop and sky reom and when we had 
them laid out would ask them to figure on it, but 
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we were not interested in the lay-out of the coffee 
shop Miss Mason made. 

@. How about the rest of the hotel? 

A. ‘The rest of the hotel, the kitchen, we looked 
at the plans of their kitchens. The style of the 
kitchen, I remember, was absolutely inappropriate. 
The first floor kitchen had some merit to it but we 
didn’t want the plans because we were not in a 
position to either approve or disapprove them at 
that particular time. 

Q. Well these plans that were submitted by Miss 
Mason of Barker Bros. were quite detailed plans, 
weren’t they ? 

A. No. They were just lav-outs somewhat along 
the order of those sketches which we had made. 

Q. Well, without taking up the time of the Court, 
Mr. Moorehead, you were present, weren’t you, 
when we introduced in evidence the plans submitted ? 

A. Isaw them from a distance, I didn’t examine 
them, but I presume they were the same plans. 
They were quite extensive. 

@. They were quite extensive? 

Q. Quite extensive plans of the rooms and how 
the furniture would be laid out, plans of the coffee 
shop, how the coffee [876] shop would be laid out. 

@. And Charles Mapes, along with the rest of 
you, discussed those plans? 

A. We discussed those plans. We wasted our 
time there. 

Mr. Platt: That is conclusion, your Honor. 
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Q. Ali I want to know is whether you partici- 
pated in the discussion ? A. I participated. 

Q. And whether Charles W. Mapes participated 
in the discussion? IN SOR. 

Q. And whether Mr. Denson, the plaintiff, did? 

A. Yes. 

Q. State whether or not you made any commit- 
ment to Mr. Denson at any time when your final 
plans were finished that you would submit them 
to him? 

A. I was not required to submit the final plans 
to Mr. Denson. I submitted the final plans to Mrs. 
Mapes. 

Q. Well, it was your understanding, wasn’t it, 
and it had been your custom, hadn’t it, to submit 
plans to Mr. Denson, copies of them, to get his re- 
action and view? 

A. TI discussed the plans with Mr. Denson, yes, 
in December. 

Q. And that continued until vou were subse- 
quently prevented from doing it? 

A. That is right. [877] 

©. Do ow recall anw statement made by the de- 
fendant, Charles W. Mapes, with respect to the 
sky room at this conference you said was held in 
vour office in Oakland on or about April Ist, 1946? 

A. I do not recall any particular statement by 
him. We discussed the lay-out—what date, Decem- 
ber did you say? 

Q. About April 1, 1946. 

A. We discussed the lay-out that Barker Bros. 
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had submitted. Just what Charles said in connec- 
tion with it, [ don’t recall any particular thing that 
he said. In fact, I told Charles it was not what we 
wanted, wasn’t anything near what we wanted. 

Q. Well, isn’t it a fact that Charles W. Mapes 
said in effect that he didn’t want to decide anything 
with respect to the sky room? 

A. I don’t recall Charles saying that at that 
time. 

@. Well, do you recall his having made that 
statement any other time? 

A. Charles had all his business in consultation 
with his mother. If he made a statement at any 
time that he did not want to decide, it would be 
because he wanted to take it up with Mrs. Mapes 
before making a decision. 

Q. Do you recall that Charles W. Mapes said 
to you at any time that he didn’t want to make any 
final decision with reference to the furnishing of 
the sky room or the equipment of it? 

A. No, I don’t recall Charles making that state- 
ment. [378] 

Q. After this discussion in your office on April 
1, 1946, when did you next see Mr. Denson? 

A. I think it was some time during April. 

@. Where did you see him? 

A. I think at the Sir Francis Drake Hotel in 
San Francisco. 

Q. And what was said at that interview or 
meeting ? 
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Mr. Cooke: Objected to as hearsay, irrelevant 
and immaterial. 

Mr. Platt: Well, of course, with respect to the 
hotel operations, your Honor. 

The Court: Objection will be overruled. Answer 
the question. 

A. He told me that he and Charles were not 
going in on the lease, that Charles refused to enter 
into an agreement with him. 

Q. Did he make any request at that time for you 
to furnish him with any additional plans? 

pee Yes! 

@. Wat did he say? 

A. He asked that we give him additional plans 
as they now had been developed. 

Q. And you say that was some time early m 
April of 19467 

A. Some time in April, I should say. 

Q. When he asked you for those additional 
plans, what did you reply? [879] 

A. I told him f couldn't give him any. 

Q. Did you tell him why you couldn't give him 
any? A. Yes, I did. 

Q. Well, what did you say? 

A. TI told him Mrs. Mapes and Charles had re- 
quested me not to give any more plans to Mr. 
Denson. 

Q. Did you tell him anything else? 

A. I do not think so. 

Q. As a matter of fact, did you come to Reno 
early in April, Mr, Moorehead? 
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A. Sure I did. I have been in Reno two or three 
times every month since that hotel was started. 

Q. Who accompanied you to Reno? 

A. In April? 

Q. Yes, early in April of 1946? 

A. I don’t recall anybody aecompanying me ex- 
cept possibly my wife. 

Q. Well, did you see Mrs. Mapes and Charles 
when you came to Reno upon that occasion? 

A. Yes. 

Q. Did you also meet Mr. Denson afterwards? 

A. I don’t recall meeting Mr. Denson after 
April Ist in Reno. 

Q. Did vou see Mr. Denson after that m San 
Francisco ? A. Yes. 

Q. And about when was that? [3880] 

A. I already toid you I reeall seeing Mr. Denson 
some time in April of 1946. Whether it was after 
that or before that I couldn’t tell you. 

@. Did you tell him then that you had had a 
conversation with Mrs. Mapes and Charles W. 
Mapes, Jr.? A. Yes. 

Q. Did you tell him what they said to you? 

A. No. 

@. Well, didn’t you tell him what the conversa- 
tion was between you and Mr. and Mrs. Mapes? 

A. No, I came to Reno to discuss the construe- 
tion of this building among other matters. 

@. You saw Mr. Denson, didn’t you, in San 
Francisco or in Oakland J should say. some time 
in June, 1946? 


Co 
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A. Ihave seen Mr. Denson perhaps half a dozen 
times since April, 1946. I can’t recall the exact 
dates. 

Q. Well, do vou recall having met him in your 
office in June, 1946? 

A. I can't say in June, Mr. Denson has been in 
my office about twice or three times since April, 
1946. 

Q. Well, in order to refresh your recollection, 
you had information, didn't vou, that a suit had 
been brought against Mr. Denson by Mrs. Charles 
W. Mapes and others? Ay es: 

Q. And did you or did you not make an arrange- 
ment with anybody [881] so that Mr. Denson would 
appear at your office and be served with process in 
that action? A. I did not. 

Q. But vou knew that Ma. Denson was to he 
present in your office some time in June, 1946? 

A. Yes, because I told M1. Denson over the 
phone, I said I would like to see him. I also told 
Mr. Denson that Charles was coming over. 

@. That was in June, 1946? 

A. It was at the time that this process was 
served on Mr. Denson. Is that in June? 

Q. Well, did vou phone Mr. Denson and ask 
him to come to your office on that occasion ? 

A. Mr. Denson wanted to discuss things with 
me and I wanted to discuss with Mr. Denson be- 
cause Mr. Denson thought I was opposed to him. 

Q. Iam trying to find out if I can, Mr. Moore- 
head—you can answer either yes or no—did you 
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phone M1. Denson and arrange to see him at your 
office ? Adige 

Q. The latter part of Jume, 1946? 

A. I don’t know. When was this suit instigated ? 

Q. The latter part of June, 1946. 

A. Well, then, it was at that time that I saw 
Mr. Denson, that I phoned Mr. Denson. [382] 

Q. Isn’t it a fact that Mr. Denson was served 
with process while he was in your office? 

A. No. 

Q. Well, did vou have any knowledge that he 
was served? 

A. Yes, because after he left my office he came 
into the office and thanked me for being served. 

Q. Thanked you for being served? 

A. That’s right, and he walked out. 

Q. Didn’t you feel that that was a little bit of 
sarcasm ? 

A. Yes, I did. He didn’t take the time 107ex= 
plain but I wasn’t responsible for his being served. 

Q. Do you know how it happened that the 
process server knew that Mr. Denson was to be in 
vour office at that time? 

A. Unless Charles had given him information 
that he would be there. 

Q. Do vou know where Charles got that infor- 
mation ? 

A. Charles got that information from me. 

Q. And what did you tell Charles? 

A. In the morning I told Charles Mr. Denson 
was coming into my office that afternoon. 
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Q. And do you know whether Mr. Denson was 
served with process in the morning or in the aiter- 
noon ? 

A. I think it was in the afternoon. 

Q. Do you know if he was served with process 
after you told Charles or before? [383 ] 

A. It was after I told Charles. 


My. Platt: If the Court please, | think that is 
all for the present. 


The Court: Cross-examination, gentlemen ? 


Cross-Hxamination 
By Mr. Cooke: 


Q. Mr. Moorehead, your connection with the 
construction of the Mapes Hotel, so far as actual 
work is concerned, began when? 

A. November 13, 1946. 1945 we had our super- 
intendent 

Q. (Interrupting): And what did that work 
consist of, the first work that you did? 


A. Putting the protection work around the 
property and starting in the demolition of the 
building. 

Q. That was included in your job, in your, con- 
tract with the Mapes Company ? an Yes. 

Q. The demolition of the buildmg was the old 
postoffice building, known as the old postoffice 
building ? A. Yes: 

Q. A brick building? Bo WES 

Q. How long did it take to demolish that and 
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get it out of the way? A. About a month. 

Q. How soon after you began the work of demo- 
lition on the old building did you see Mr. Denson 
ov talk to him about what was going on up here 
in Reno? 

A. Ido not believe I saw Mr. Denson until De- 
cember 22nd or 23rd. 

Q. State, if you know, whether Mr. Denson 
knew from anything that you said to him or other- 
wise that the work had been commenced on the 
demolition ? 

A. Well, Mr. Denson knew that demolition had 
been commenced. 

Q. How did he know? 

A. Well, one thing I think Charles had written 
him and I may have talked with him 

Mr. Platt: I ask that that part of the answer 
pe stricken, ‘‘Charles had written him.’’ 

Mr. Cooke: No objection. 

Q. Did you have any conversation with Mr. Den- 
son in regard to the work having been started or 
being under way or the like? 


A. T probably did by telephone or by personal 
conversation. 

Q. What I want to find out is your recollection, 
or best recollection, whether you did or you didn’t? 

A. I don’t recall. 

Q. How soon after vou began the work of demo- 
lition do you recall having a conversation with Mr. 
Denson about the work? 

A. December 22nd and 23rd. 
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@. And where was the conversation 2 [385] 
A. That was in Visalia. 

. You already told us about the visit? 

. I already told you, 

I believe? ies ES. 

J. And on that occasion I believe you said vou 


spent a portion of the time discussing some plans 
you had? me that is rieht. 


A 
@. You stopped off there 214 hours you said, 
b 
Q 


Q@. And those plans were of what? 

A. This building here. 

Q. What do they show? 

A. They show all the floors, the floor plans. 

Q. Those floor plans, how long had they been 
prepared ? 

A. They were in the proecss of being prepared 
at that time. They were not completed, but they 
were in the process of preparation and quite a lot 
done on them. 

@. On this visit to Visalia was the matter of the 
work on the building discussed ? 

A. We talked about it, how we were cetting 
along. 

Q. Do you remember what was said as to what 
you were doing or what your company was doine? 

A. I told Mr. Denson that the demolition was 
probably completed at that time, December 23rd, 
and that the excavation was in progress and that 
we soon expecied to start putting in the foundations. 

Q. The taking down of the walls of the old post- 
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office building only took a portion of those 30 days 
vou mentioned ? i, VES. 

Q. The balance was excavating for the foun- 
dation ? 

A. No, the excavation for the basement was 
started before the walls were all taken down. We 
started excavation about the middle of December. 

Q. Well, did you state to Mr. Denson the sub- 
stance of what vou have just told us about the 
progress of the work? 

A. I did. I told Mr. Denson when I was im 
Visalia what progress we had made, yes. 


Q. Your connection with the whole business 
there was construction engineer, wasn’t it? 

A. Well, our business is that of manager and 
designing and construction of the building. We 


contract and design the plans and the construction 
of the building. 


Q. That was vour contract with the Mapes Com- 
pany in connection with this building? 

Ay JUS. 

Q. And you spend about how many days, we will 
sav, per month from the time you began down to 
the present time in Reno on this job? 

A. On this job, oh, fully one-third of the work- 
ing days I have been in Reno since we started this 
building. 

Q@. I didn’t quite get that. [387] 

A. Fully one-third of the period between last 
November, 1946, and today I have been in Reno. 
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Nearly 300 working days—I have been here perhaps 
100 working days altogether. 

Q. Does the time that you put in here in Reno, 
during this time that you are here that you de- 
scribed, does that apply to all the work you have 
to do in connection with the job of constructing 
that building? 


A. Oh, no. When I am in Oakland I am engaged 
on construction of this building. 

@. What work do vou do in Oakland two or 
three hundred miles away by way of constructing 
a building in Reno? 

A. We prepare plans, we arrange for the pur- 
chasing of materials, always takes a lot of time, we 
also expedite to see that things are coming through. 

Q. How about hiring of men? Do vou have anv- 
thing to do with that down there? 

A. Some of the men emploved have been em- 
ployed here, some in Oakland. 

Q. Is the matter of obtaining materials of con- 
siderable difficulty or not? 

A. Yes, it is difficult. 

Q. You handle that largely from your Oakland 
office, do you? 

A. No, I would say equally between the Cakland 
office and here, 

Q. And who have you on the job to superintend, 
etc., while [388] you are not here? 


A. Well, the superintendent on the building is 
Mr. Huck. 
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Q. He has been on there from the beginning ? 

A. He has been there from the beginning. 

Q. He is there now? 

A. Yes. We have other men too. 

Q. When, if you recall, did you have the first 
conversation with My. Denson about his interests 
as prospective lessee or otherwise in the building ? 

A. That would be when I first met Mr. Denson 
in Los Angeles in 1944, May or June, 1944. 

Q. Well, I should ask my question a little differ- 
ently. When, after September 24, 1945, did you 
have vour first conversation with Mr. Denson m 
regard to the building and discussion with him as 
to plans or the like? 

A. I don’t recall the date, Mr. Cooke. I saw 
Mr. Denson most of the time that he came to Los 
Angeles from Visalia on matters. He would eall 
me up and! I talked with him about project. 

Q. Did he ever tell you along in September, Oc- 
tober, or November, 1945, that he had a contract 
with Mrs. Mapes? A. Yes, he did. 

Q. When did vou first hear of that from him? 

A. He showed it to me in Los Angeles in Oc- 
tober, the latter part of September or October, 1945. 

Q. And do vou remember what discussion was 
had in regard to the document? 

A. He asked me to read it over and I read it 
over and I made the observation that he was guar- 
anteeing the income from the building without the 
stores and he said that observation had also been 
made by some one else, that some one else had also 
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made that observation and he was going to have 
it corrected. 


Q. Was there anything else discussed or men- 
tioned by him or by you with regard to the Sep- 
tember 24th agreement? 


A. Idon’t recall any other particular items, no. 
I only just read it over, I didn’t Stuy) It; went 
through it and 1 asked Mr. Denson if that was his 
intention and he said it was. 


Q. Did you have any discussions with him before 
this as to his obtaining a lease on the hotel without 
the stores or with them? 

A. Any discussions I had were always without 
the stores. 

Q. His lease or whatever he got was to be with- 
out the stores? 

A. Without the stores, yes, as far as I had any 
talk. 

Q. The discussion that came up at this time was 
not with respect to the stoves being excluded. but 
with regard to their being included for the purpose 
of figuring his guaranteed minimum, is that right? 

A. That is right. 

Q. You called that to his attention? [390] 

A. I called that to his attention. 

Q. Just what did you say? 

A. He said that was his intention too, that the 
income from the stores was to be included in the 
guranteed income. 

Q. Was anything said as to how the matter of 
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the income from the stores that were not included 
in the lease was to be controlled or handled? 

A. No. 

Q. Was the matter of this particular document 
discussed in any other respect, any of the other 
clauses of it at that time I mean? 

A, We may have talked about one or two of the 
other clauses, but I don’t recall what they were. 

Q. Did he express any dissatisfaction or satis- 
faction with the paper in general? 

A. No, that was the only item I recall that was 
under question. 

Q. How did he say he was going about to correct 
that ? 

A. That he would make the correction and get 
in touch with Mrs. Mapes. 

Q. Do you know whether he did or not? 

A. Yes, he did. 

Q. How do you know? 

A. Well, the fact that the document was sub- 
sequently signed by all of them. Also I knew be- 
fore because he had told me and Mrs. Mapes had 
told me. 

Q. How soon after this October 4th was it that 
you saw the [391] document that you recall? 

A. JI don’t think [ ever saw the document again 
after October 4th until this last week. 

Q. Do you remember how that particular clause 
was changed? Did you learn anything about that 
before it came into court here, how that clause was 
changed ? 

A. No, I never knew how it was changed. 
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Q. Did you ever receive any instructions from 
Mrs. Mapes or Charles W. Mapes, Jr., to discuss 
and obtain the approval of Mr. Denson to the maps 
and drawings and details, etc., as the construction 
work went along? 

A. I never received any instructions from them. 

Q. In what way then did it come about that you 
did discuss with Mr. Denson the plans and draw- 
ings, etc., as you have already detailed? 

A. Mr. Denson had this agreement with Mrs. 
Mapes that provided that the agreement would be 
made and that he would operate the hotel and I 
didn’t want to go too far with our plans without 
knowing just what Mr. Denson’s actua! connection 
with it was. 

Q. Then so far as your taking wp with Mr, Den- 
son was concerned, that was prompted by your 
knowledge of this agreement? 

A. By my knowledge of this agreement and by 
my interest in getting plans completed as quickly 
as possible and not doing a lot of work which might 
have to be changed. [392] 

Q, Did My. Denson ever explain to you that he 
was entitled to receive plans and drawings, etc. ? 

A. I don’t reeall that he did, but it is our prac- 
tice to submit plans to lessees. 

Q. When, if you recall, was the first time that 
you diseussed with Mr. Denson the subject matter 
of plans or drawings for the proposed hotel build- 
ing? Is that this December meeting at Visalia? 

A. Will you repeat that again? 
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Q. I think I want to change it, with your 
Honox’s permission. When after September 24, 
1945, did you first discuss with Mr. Denson the 
subject matter of plans and specifications, details 
and drawings of this hotel? 

A. I can’t remember any specific date but I did 
see Mr. Denson in Los Angeles between September 
24th and the time my own contract with Mrs. Mapes 
was signed. 

@. What date was that? 

A. November 6, 1945. 

Q. You saw Mr. Denson in Los Angeles? 

A. Saw Mn. Denson in Los Angeles. It may have 
been in October. 

Q. Did vou discuss with him the matter of plans 
and drawings, and the lke? A. Yes, I did. 

Q. Did you have any with you? 

A. Yes, I had plans with me. [893] 

Q. Who else besides you and Mr. Denson were 
present or participated in that talk? 

A. I don’t recall anybody else. 

Q. Where did it occur? 

A. In Ma. Denson’s room at the Biltmore Hotel. 

Q. Did you go down there specifically to see 
him ? 

A. JI was living in Los Angeles at that time. 

Q. What were the plans that you discussed at 
that time? What were the drawings or plans? 

A. They were sketch plans, similar to these. 

Q. What do you mean ‘‘these’’? 
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A. I mean these plans that Mr. Platt just 
showed me. They were sketch plans. Between Sep- 
tember 26th-and November 6th we only made pre- 
liminary plans. 

Q. They were prepared by you or under your 
supervision ? 

A. My supervision and cooperation of Mr. 
Slocum. 

Q. Thev were not complete in any sense? 

A. Not working drawings in the usual sense. 

Q. Did vou have any other business to take up 
with Mv. Denson about the size of these plans at 
that time? This meeting was merely for the pur- 
pose of discussing plans? 

A. In October I had no contract with Murs. 
Mapes. I was trying to secure a contract with Mrs. 
Mapes and I was discussing these with Mr. Denson 
with the idea of pursuading Mrs. Mapes to enter 
into a contract with us. [3894] 

Q. You were trying to qualify yourself? 

A. J wanted the job. 

Q. That would be before November 10th? 

A. Before November 6th, the date of my con- 
ma Ct. 

Q. Well, what did Mr. Denson have to say in 
regard to the plans that you had prepared at that 
time, as regards it being satisfactory or not? Did 
he eriticize them or not? 

A. Those plans he made no particular criticism 
about because we had previously discussed the 
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plans, which I had shown Mr. Denson from time 
to time. 

Q. You had previous discussions ? 

A. Prior to September 26th. 

Q. Prior to September 24, 1945? A. Yes. 

Q. Those conversations were conditioned on the 
part of both of you that you might get some interest 
in this hotel building? A. That is rigiag 

Q. He getting some arrangement for a lease and 
you getting the job of putting the building up? 

A. That is right. 

Q. And you had discussed in sort of a tentative 
way the plans? A. That is right. 

Mr. Sinai: Might I interpose an objection on 
the ground that counsel’s statement is not in con- 
formity with the [895] testimony given by the wit- 
ness because counsel is referring to a period prior 
to September 24th and the witness testified it was 
from September 24th on through October and No- 
vember, which is when he obtained——— 

The Court (interrupting): The answer of Mr. 
Moorehead went back to prior to September 24th? 

Mr. Sinai: That is right, and counsel is now 
limiting 14 to September 24th. 


(Question and answel read.) 


Mr. Cooke: Do you understand now what I am 
asking? Let me ask you egain and get this record 
clear. I am now asking about after September 24, 
1945, and prior to the time you got your contract 
on November 6th. Had you had any discussions 
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with Mr. Denson in regard to plans, had you ever 
discussed them in any way with him? 


A. Yes, I know I did because I saw Mr. Denson 
in the Biltmore Hotel when he had this agreement, 
he received this agreement. 


Q. That was October 4th? 


A. That was October 4th, according to your own 
records. I discussed plans with Mr. Denson at that 
time. 


Q. Now coming down to the meeting which you 
said you had December 23rd in Visalia? 
ix. Yes, 


Q. And you told us that you spent 214 hours 
there, I think? 

A. I spent 214 hours there. [3896] 

Q. Did you arrange to meet him there especially 
for the purpose of discussing these plans with him, 
or was that on vour way over? 

A. I telephoned him that I was coming with the 
plans. 

Q. Did you have any other business in that sec- 
tion of the country ? 

A. I was going down to Los Angeles. My home 
at that time was still in Los Angeles. 

Q. You were on vour wav from where to where 
when you stopped in Visalia? 

A. From Oakland to Los Angeles. 

Q. So the Visalia visit wasn’t especially ar- 
ranged to see him, just simply a matter of your 
stopping off there, is that right or not? 
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A. Well, I thought it was important to see Mr. 
Denson in connection with the plans as far as we 
had gone. 

Q. Up to that time you had not received any in- 
structions from Mis. Mapes or Charles W. Mapes 
to take up the matter of 

A. (interrupting): I had no specific instrue- 
tions from Mrs. Mapes or Charles to take un with 
Mr. Denson. 


Q. Did you ever have any instructions subse- 
quent to the Visalia meeting to submit plans, draw- 
ines and specifications to Mr. Denson for his ap- 
proval ? 

A. I never had any specific instruciions to sub- 
mit plans, drawings or specifications to Mr. Denson? 

®. Insofar as von did submit any, that was done 
by reason of your knowledge that he had this agree- 
ment of September 24, 1945? 

A. That is correct. It was natural for him to 
know what was going on. 

Q. When next, after the December 23rd meeting 
at Visalia, did you meet with Mr. Denson in re- 
gard to the plans or drawings, or in regard to any- 
thing about the hotel building? 

A. It was within a couple of weeks, in my own 
office, and Charles was there at that meeting and 
testimony has been it was on the 28th of December. 
I don’t reeall the exact date. 

Q@. Your mind is refreshed to some extent by 
what you have heard here as to dates, is that right? 

A. That is right. 
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Q. Did Mr. Denson ever come up here and look 
things over in conection with the construction work 
mm any way or show any interest in it? 

A. I think My. Denson may have been up here 
onee while we had the building under construction. 

Q. Do you remember the occasion about when 
that occurred ? we loido nor 

Q. What makes you think he was here? 

A. I just seem to remember that he was here 
once. Whether he was or wasn’t, J don’t reeall. 

@. What his visit amounted to, he didn’t tell 
you? [398] 

Q. Did he ever report to vou whv he was, or did 
you learn why he was here? 

A. He probably did. I wouldn’t say he did. 

Q. You don’t remember much about it at all? 

A, Ne: 

Q. It may be he wasn't here, as far as you are 
concerned ? 

A. <As far as I am concerned, he may have been. 

Q. You are not sure? 

A. TI ean’t be sure. 

@. Insofar as you have any remembrance about 
his being here, about when vou would say his visit 
~ occurred ? 

A. I really couldn’t say, Mi. Cooke, whether it 
was after April or whether it was before April. It 
was probably before. I recall a vague recollection 
that he was there. 
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@. ‘The next meeting you started to tell us about 
a while ago was December 28th, I think you said? 


Yes. 

That was held where? 

In my office. 

Who were present on that occasion ? 


Mr. Denson, Mr. Slocum, Charles and myself. 


Oporer 


What was the oceasion of your getting to- 
gether? What was the reason for the meeting? 

A. To go over the plans as we had them devel- 
oped at that time, which had incorporated some 
changes requested by Mrs. Mapes. [399] 

Q. At whose suggestion was that meeting held ? 

A. My own. I wanted to get the plans finished as 
quickly as possible. 

Q. How long a time was spent by the parties 
there together considering the plans and so on? 

At least two hours, probably longer. 

What room did you say that was in? 

In my office. 

In Oakland? A. In Oakland, yes. 

And was the entire two hours consumed in 
discussion and consideration of the plans and draw- 
ings? HN CES, Sinh. 


OOo Po&& 


Q. You had a number of drawings, I suppose, 
to submit to the persons present ? A. Westeue 

Q. And you spread them out and they went over 
them ? 

A. One by one. There were various questions. 

Q. Were there any suggestions made by Mr. Den- 


Trene Gladys Mapes, et al. oon 


(Testimony of T. P. Moorehead.) 
son at that time in regard to any changes in the 
plans? A. Not at that time that I recall. 

Q. Did anvbody make any suggestions as to 
changes or what they wanted as changes? 

A. None that I recall because a change had been 
requested a few days previous. [400] 

Q. Who requested a change a few days previous ? 

A. At my meeting with Mr. Denson in Visalia he 
requested this change which I took up with Mrs. 
Mapes, as I already stated. She said, ‘‘Of course 
I want the rooms larger.”’ 

Q. That is when the matter of changing 

A, (Interrupting): The room sizes. 

Q. ——these rooms would be made larger first 
came up, is that night? A. Yes. 

Q. And from whom did you first learn from any- 
body that there was to be that sort of change? Was 
that from Mr. Denson or Mrs. Mapes? 

A. Etiat wes i. Denson. 

Q. And that was at this Visalia meeting? 

A, That is right. 

Q. And did you then communicate with Mrs. 
Mapes as to the suggestion of the change in the 
rooms ? 7: ae Aor 


Q. How did you communicate with her? 

A. By telephone from Los Angeles. 

Q. You went from Visalia to Los Angeles? 

Ey CS. 

Q. How soon after your arrival in Los Angeles 


did you communicate with Mrs. Mapes? 
A. The next day. [401] 
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Q. I think on direct examimation you stated 
something to the effect that she said that was what 
she wanted all along, or words to that effect, is that 
right? i Phat ic courect. 

Mr. Cooke: That is all. 

Mr. Platt: May we have an order, your Honor, 
that witnesses subpoened shall be here on the 10th 
of December? 

The Court: Yes; further proceedings in this case 
will be continued until December 10, 1946, at Reno, 
at 10:00 o’clock and all witnesses who have been 
subpoened and those here now in attendance wil 
be required to be here at 10:00 o'clock Tuesday, 
December 10, 1946. [402] 


Reno, Nevada, Tuesday, December 10, 1946 
10:00 A.M. 
Appearances same as at previous session. 


Mr. Cooke: We have depositions on file with the 
clerk, taken according to stipulation. We request 
they be opened. 

Mr. Platt: That is agreeable. 

The Court: So ordered. The depositions may he 
opened, subject to examination of counsel. What is 
the state of the record? 

Mr. Platt: If the Court please, Mr. Moorehead 
was under cross-examination by Mr. Cooke. I re- 
ceived a letter from Moorehead with a letter from 
his physician, saying that he was ill with ear trou- 
ble and yesterday he phoned me, stating he hoped he 
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would be excused. Of course, he is our witness. 
However, we have no objection to excusing him tem- 
porarily under the circumstances, with your Flonor’s 
consent, but he was under cross-examination by Mr. 
Cooke. If we can agree on that, I have no objection. 

The Court: Myr. Cooke probably desires to cross- 
examine him further, or were you about through 
with him? 

Mr. Cooke: Mr. Moorehead communicated with 
me also and I told him to take it up with Mr. Platte, 
he was the plaintiff’s witness, and I suggested the 
proper way would be [403] to get an affidavit from 
his physician and forward to Mr. Platt. I don’t 
know whether he did or not, but as I see it, we can 
probably proceed with some other witness and de- 
fer further cross-examinatien until later in the trial. 
Maybe he will be well enough to be here. 


The Court: It might be well to inform Mr. 
Moorehead his presence will be required. in view of 
the statement of Mr. Cooke, so he won’t put him- 
self out of reach to be available here. He might 
think it wouldn't be required and might go away. 

Mr. Platt: J would only be disposed, if your 
Honor please, to consent to temporary absence and 
to be on call of the Court and counsel when desired. 

The Court: In order to avoid any long delay on 
his account, if Mr. Cooke will some time later in- 
form the Court and counsel when he would like to 
have Mr. Moorehead here, we will try to get that 
information to Mr. Moorehead. 


Mr. Cooke: Have you an affidavit from him? 
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My. Platt: No, no affidavit. I have a letter from 
his physician. 

Mr. Cooke: JI haven’t any doubt from what I 
have heard he is rather seriously indisposed. 

The Court: It might be well if counsel would 
communicate [404] with him. Are you ready to pro- 
ceed? 

Mr. Platt: Yes, your Honor. Call Mr. Slocum. 


FRANCIS HARVEY SLOCUM 


a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows: 


Direct Examination 


By Mr. Platt: 


What is your full name? 
Francis Harvey Slocum. 
Where do you reside? 
Oakland, California. 
What is your profession or vocation? 
Architect. 
How long have you been so engaged ? 
About thirty years. 
Are you acquainted with the parties to this 
action, namely, the plaintiff, Peter G. Denson, and 
the defendants, Mrs. Mapes and Charles and Gloria? 
A. Yes, I am. 
Q. How long have you known Mr. Denson? 
A. Well, I have known him for approximately a 
year and a half. 


OPore pore 
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Q. How long have you known the defendants? 

A. Just a few months before that. 

Q. How did you happen to meet the plaintiff, 
Mr. Denson, and become acquainted with him? 

A. Well, I met him in a hotel meeting that we 
were having in San Francisco at the Fielding Hotel, 
T believe it was, when [405] Mis. Mapes and the rest 
of the family and Mr. Moorehead were having a 
meeting and I was called in, too. 

Q. Do you remember about when that meeting at 
the Fielding Hotel occurred ? 

A. Well, I would say it was in possibly April 
or May, along in there, of 1945. 

Q. Well, it could have been several months later 
than that, couldn’t it, some time in August, 1945? 

A. Well, we had another meeting in August. We 
had two meetings, one at the Sir Francis Drake 
and one at the Fielding. The one at the Wielding 
was before that. I believe the one at the Sir Fran- 
cis Drake was on V-J or V-E day, I don’t remember 
which. 

Q. Are you associated with Mr. Moorehead in 
any capacity ? A. Yes, I am. 

Q. In what capacity? 

A. Well, I do all the architectural work and any 
designing, lay-out work of that time. I have been 
architect for the firm. 

Q. For how long a period of time have you been 
so engaged with Mr. Moorehead ? 

A. Well, we were engaged about 1930 in pros- 
pective work. We didn’t do any work then because 


wn? 
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the depression set in and nothing was done. I have 
known Mr. Moore about 20 years off and on but we 
did not become associated together until [406] about 
1944, the middle of 1944. 


Q. Did you perform any services as an architect 
for Mr. Moorehead with reference to the construc- 
tion of the so-called Mapes hotel in Reno, Nevada? 

A. Yes, I did. 

Q. When did you begin your services in that 
way? 

A. Well, we made preliminary sketches in 1945. 
Well, it was in the first part of 1949, I would say, 
we started preliminary sketch drawings on the hotel. 
It might have been the latter part of 744, but around 
the first of the year anyway. 

Q. Prior to the meeting at the Fielding Hotel 
in San Francisco, which you state you think was 
some time in April, 1945, had you ever met Mr. 
Denson prior to that time, Peter G. Denson? 

A. No, never met him before. 


Q. The first time you met him was on that par- 
ticular occasion? A. That’s right. 

Q. And what was said and done at that meeting 
at the Fielding Hotel? 

A. Well, I made some sketch plans and pictures 
and elevations and views of the hotel and sent them 
to Mrs. Mapes and Mr. Denson was there and we 
were going over the plans with them and that was 
my purpose in being there, to explain what I had 
done and why I had done it. 
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Q. Was Mr. Denson present at the entize inter- 
view or conference? [+407] 


A. Yes, he was there. 


Q. Did he examine the plans presented by you 
along with Mrs. Mapes and Charles Mapes? 


mee 6 Y os: 


Mr. Cooke: If the Court please, we desire to 
interpose an objection to this testimony and all 
this type of testimony on the grounds previously 
stated in similar objections to similar questions. 
Speeifically upon the ground it is irrelevant and 
immaterial, that it purports to change or vary or 
supplement the terms of a written decument; that 
there is no evidence or any plea of any oral agree- 
ment involved in this case to which there could he 
any part performance; that admission O pene. les 
timony is precluded by the provisions of the Nevada 
statute; that this occurred prior to the making of 
the September 24, 1945, agreement, I gather from 
the question, and whatever was done and whatever 
was said is merged in the written agreement that 
is relied upon as a basis if this action by plaintif 
and all the previous transactions and talk and ver- 
bal arrangements are deemed merged in that, and 
therefore it is immaterial. 


The Court: I am inelined to agree with the prin- 
ciples of law that you stated in your objection, but 
T ean see that the Court is entitled to know what 
took place between these parties in [408] preparing 
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to make this contract, so the objection will be over- 
rule. You may have an exception. 


(Question read.) 


AD ee 

The Court: If that answer was before your ob- 
jection, the Court’s ruling will be deemed with- 
drawn and it may be deemed made at the proper 
time and considered at the proper time. 

Q. Do you recall whether at that time any one of 
the parties present made any suggestions as to modi- 
fication of any of the plans you submitted ? 

Mr. Cooke: Same objection. 

The Court: Same ruling. 

A. Mrs. Mapes—I was trying to sell them the 
idea of a drive-in-turn-around type of hotel and it 
causes a lot of differences in levels and Mrs. Mapes 
did not care for it and she did not want steps and 
Ma. Denson agreed also as she stated and there was 
a lot of discussion there and I started then to make 
some new sketches, eliminating the steps. 

Q. Do you recall whether Mrs. Mapes asked 
Mz. Denson’s opinion as to such a matter as you 
have just testified to? 

Mr. Cooke: Same objection. Also leading. 

The Court: It might be leading. 

Mr. Platt: I think probably it is, your Honor. 

Q. Were any suggestions made by Mr. Denson 
with respect to a modification of the plans sub- 
mitted ? 


A. He agreed to try to get the steps out, too. 
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Q. Were there any other suggestions made at 
that time? A. Not at tliat time, no. 

Q. How extensive were the plans you submitted 
then? Did they involve the entire structure? 

Mr. Cooke: Same objection to all this. 

The Court: So considered and same ruling. 

(Question read.) 

A. Yes, it did involve the entire structure and 
we also had introductory sketches showing how this 
plan would appear and also the drive-in, ete. These 
were all in colors, so we could show it up. 

Q. Do vou remember how long the conference 
took? 

A. Well, it took—we came over there, it was on 
Sunday, at 10:00 o'clock I believe, and lasted all 
morning and we went to lunch and a couple of hous 
after that. Three hours maybe. 

Q. And without going too much into detail, do 
you recall generally what was said by each one of 
the parties present, vou, Charles W. Mapes, Mrs. 
Mapes, Mr. Denson, Mi. Moorehead ? 

A. Well, there were a lot of pros and cons. 
Sone were for the drive-in with different levels and 
Mrs. Mapes was definitely against that. She did 
not want walking up and down stairs, thought they 
would fall, so finally they all agreed that that [410] 
would not be in and I took the sketches and wiith- 
drew and started some new sketches. 

Q. Then, as I understand it, according to your 
recollection, the entire discussion during the morn- 
ing and afternoon involved just one step? 
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A. Yes, that was the whole scheme here. The 
plans of the upper floors wasn’t discussed much at 
that time, because it depended on what we did on 
the first floor and basement, so we had to determine 
what to do there that changed everything. 

Q. Do you remember anything that Mr. Denson, 
the plaintiff here, said during that discussion? 

A. No, I don’t at that time, except that he did 
finally agree with Mrs. Mapes that we should elimi- 
nate the steps and to have the thing level as much as 
we could, so that was the outcome of the whole thing . 
and we had to do it all over again. 

Q. Then when, if at all, did you meet again, 
at which meeting Mr. P. G. Denson, the plaintiff, 
and Mr. Moorehead, yourself and Mrs. Mapes or 
Charles W. Mapes were present? 

A. Well, the next meeting was at the Sir Hran- 
cis Drake Hotel. 

Q. Do you remember about when that occurred? 

A. That was either V-E or V-J Day. It was 
one of the two, I don’t remember which. | 

Q. Somewhere around the middle of Aucust? 

A. Yes, V-J Day, the 14th of Angust; but I 
don’t think it was [411] then because I was stand- 
ing in the City Hall in Oakland when the sirens 
blew. It must have been V-E Day. Either that or 
I went there later. We went there in the afternoon 
in this case, but I remember the whistles blew when 
I was at the City Hall in Oakland, trying to get a 
permit for another building, so I couldn’t have been 
over there. 
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Q. Who were present at that meeting ? 

A. Mrs. Mapes, Charles and Gloria Mapes was 
there for a while, Mr. Moorehead and myself. 

Q. Was Mr. Denson present? 

A. Oh, yes, Mr. Denson was present. 

Q. Where in the Sir Francis Drake Hotel did 
that interview take place? 

A. Upon the mezzanine floor, a little bit above 
the main lobby floor, really the second floor. 

Q. What time of day did that conference occur? 

A. That probably took up about one o’clock be- 
eause it was after lunch it started. 

Q. For how long a time did it continue ? 

A. It lasted, T believe, until about four o’clock ; 
the middle of the afternoon some time or late in 
the afternoon. 

Q. What was done at that conference? 

Mr. Cooke: Perhaps we should have the same 
objection as to this made. 

The Court: It may so appear and same ruling. 

Q. What was done and what was said, as nearly 
as you recall, at that conference? 

A. Well, at that meeting there I had the casino, 
as we eall it, shown in the center of the building in- 
stead of on the river side, and Mrs. Mapes wanted 
it definitely on the river side of the building, so that 
changed the first floor plan of that a little bit more 
and after discussing it for this length of time, I 
went home that night and in the office I made a 
quick sketch of the entire scheme, changed the 
casino on the river side and that is approximately 
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the way the plan is now, and T didn't go to the meer 
ing next day but Mr. NMiouienena took this over to 
them and showed them some other buildings ar ound 
town, but he took sketches over there, but I didn’t 
eo there next day. The sketches I made that night 
were the ones that were accepted more or less laker: 
Q. What, if you recall, did Mr. P. G. Denson 
say at that meeting? 
A. Well, he agreed finally, too, he was satisfied 
with a 


Mr. Cooke: May I interrupt—the question was 
what was said, not what was agreed to. 
Mr. Platt: Yes, that was the question. 


A. Well, I don’t know just what he did say, but 
he said, ‘‘ All right, let’s put it on the side.”’ 

Q. Is it fair to say that he made a statement in 
accord with Mrs. Mapes’ suggestion? [413] 

A. Yes; that is what finally happened anyway. 

Q. Was anything else discussed at that paneer. 
lar meeting with respect to the hotel? 

A. Well, of course, there was the size of the 
rooms and apartments and things like that and 
Mis. Mapes wanted to see some apartments so they 
decided to go and see some. I didn’t go with them. 
T sent these sketches over with Mr. Moorehead and 
they went around to look at apartments. 

Q. Did Mr. Denson make any suggestions at that 
interview with respect to the size of the rooms which 
vou have just mentioned ? 

eeeNo net at that time; 0: 
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Q. Did he make any other suggestions that you 
recall ? 

A. Idon’t recall of any suggestions there. Tt was 
more or less getting the general scheme decided on. 

Q. Did Mr. Denson participate generally in the 
conversation ? 

A. Oh, yes, he was there, participated. What he 
said I really don’t know now except they all agreed 
on this other plan. That is what I was interested 
in. They finally did agree on the river side and 
accepted the sketches I made that night. 

Q. You mentioned, in answer to one of my ques- 
tions, that Mrs. Mapes went around looking at apart- 
ment hotels ? cs, 

Q. Were you present? 

A. No. I wasn’t present. They went the next 
day. I didn’t [414] go with them. 

Om Yowevere Tot present? 

A. No, I don’t know where they went. They 
were going to certain ones but T don’t know whether 
they went or not where they were to go. 

Q. Do you recall having another meeting at 
which Mr. Denson, Mrs. Mapes or Charles and/or 
yourself and Mr. Moorehead were present ? 

A. Yes, we had another meeting in our office in 
Oakland in January, I believe, after the first of 
the year at least. 

Q. You mean January, 1946? 

A. °’46 that would be, yes, and Mr. Moorehead, 
myself and Mr. Denson and Charles were ‘present. 

Q. Was there any one else there? 
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A. No, some of the boys in the office might have 
been there. I don’t remember anybody else there at 
that time. 

Q. What was the general discussion ? 

A, Well, the general discussion— 

Mr. Cooke (Interrupting): Just a moment. Same 
objection. 

The Court: Same objection and same ruling. 

A. Well, we had these sketches supposed to be 
in final shape at that time, ready to start working 
drawings. In fact, we had started the foundation of 
the building at that time, had the engineering all 
done, which didn’t affect the plan materially, [415 | 
so that at that time they decided to enlarge some of 
the rooms, omit a room and decided to make less 
rooms so the remaining rooms would be larger. 

Q. When was that decided? 

A. That was in January. 

Q. To omit some of the rooms and make the 
rooms generally larger, when was that decided? 

A. That was at this January meeting. 

Q. Who made that suggestion? 

A. That was Mr. Denson and Mr. Moorehead dis- 
cussed that and Mr. Mapes also. 

Q. Do you remeber what Mr. Denson said? 

A. Well, they asked Mr. Denson if he was satis- 
fied with making larger rooms. He said certainly, 
he wanted larger rooms. 

Q. Is it a fact or isn’t it that Mr. Denson him- 
self made the suggestion as to cutting out some of 
the rooms so you could have larger rooms? 
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A. Well, I believe it was his suggestion to have 
larger rooms, that was the way to get it. 

Q. Do you remember when he made that sugges- 
tion? 

A. That was during this meeting some time. 

Q. Do you recall at that interview whether he 
made anv other suggestion? 

A. Ido not believe so at that meeting. That was 
the only suggestion | remember at that meeting. 

Q. Was there anything said by him about the 
sky room at that meeting? 

A. The sky 2com didn’t come up at that meet- 
ing. We were just trying to get the general plan 
worked out. Efadn’t decided much on the sky room. 
Had the general space there but nothing decided 
much on it. 

Q. Was anything at all said about the sky room 

by anybody at that meeting in January? 
A. Really I don’t believe the sky room was 
shown in the plans and it has been that way ever 
since the first sketch except at one time later thev 
decided to enlarge it, but not at that ar delay 
time. 

© Was anv other suggestion made by anybody 
at that meeting as to modification or change of the 
plans which you submitted ? 

A. No, not outside of this room enlargement on 
the regular floors. 

Q. How long did this meeting take place? 

A. <A couple of hours. They were there a couple 
of hours in the morning, then went out to lunch and 
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then went over to the city. I would say a couple 
of hours. 

Q. Do you recall any further meeting at which 
you and Myr. Denson and either one of the Mapes 
were present, and Mr. Moorehead ? 

A. Yes, we had a meeting there—well, Mr. 
Moorehead had some meetings I wouldn’t know of 
except this meeting in April, I [417] think it was, 
when Miss Mason came up with some sketches for 
furnishings of the place. 

Q. That was in April, 1946? A. Wes 

Q. Do you remember what date in April that 
was, or about what date? 

A. No, I don’t know the exact date; I wouldn’t 
be sure. 

@. Who were present at that meeting? 

A. Well, Mi. Moorehead, Mr. Denson, Mr. 
Mapes, Miss Mason and myself. 

Q. Where did it occur? 

A. That occurred in our office. 

@. When did it begin and when did it finish? 

A. Well, 
My. Denson, came about 10 o’clock and then Mr. 
Mapes came a little later. They came in around 10 
o'clock and Miss Mason had a lot of drawings to 
show us and we looked those over and discussed 
them. 

Q. At that time did you, or Mr. Moorehead in 
vour presence, submit the floor plans or the general 
plans of the hotel? 


it began—Miss Mason came in with 
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Mr. Cooke: Let the record show my sanie objec- 
tion interposed. 

The Court: The record may show objection and 
same ruling. 

A. Oh yes. [418] 

Q. I mean were the plans of the hotel as you 
had them exhibited to the parties present? 

feo ges, they were there. 

Q. Were they discussed? A. Yes sir. 

Q. Did Mr. Denson participate in the discus- 
sion ? A. Yes sir. 

Q. Did Charles Mapes participate? 

A. Yes. 

Q. And did you and Mr. Moorehead and Miss 
Mason participate? A. Yes, we did. 

Q. Do you recall generally what was discussed ? 

A. Well, Miss Mason brought up pictures of the 
plans suggesting arrangements of the coffee shop 
and the sky room and the kitchen lay-outs and two 
or three typical rooms. The coffee shop lay-out 
and the kitchen lay-out were not right. Of course, 
she didn’t know I was going to design all that, so 
she withdrew that right away because she didn’t 
want to interfere with my designing, so she with- 
drew them and then the sky room part, they had 
that laid out. She wanted to make changes and 
change from one side to another and I already had 
a scheme worked out with the grandstand where I 
originally had it. Of course, they had a few other 
changes that interfered with my plans that they 
didn’t know anything about, wasn’t their “fault. 
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They wouldn’t fit im with our other things so we 
couldn't use them very well. 

Q. When Miss Mason submitted plans for equip- 
ment and furniture, that is what you mean? 

A. Yes: 

Q. Equipment and furnishings and accessories 
and all that. Did she have in her possession any 
plans that you and Mr. Moorhead had of the hotel 
itself ? A. Yes. 

@. Do you know how she came into possession of 
those plans? ie GS: 

Q. How? 

‘A. Myr. Denson took them to her. 

Q. Did vou see Mr. Denson take them to her? 

A. No, but they brought them back and said 
that is where she got them. 

Q. They were all exhibited there at the meeting 
there in Mr. Moorhead’s office? A. Yes. 

Q. Was there anything said about change in the 
sky room at that meeting? 

A. Yes, I would say she wanted to change the 
bandstand around. 

Mi. Cooke: She? 


A. Miss Mason. She was the decorator there or 
designer from Barker Bros. and they wanted to 
have the bandstand changed on the side instead of 
the end of the room and we didn’t like [420] that. 
Tt would interfere with service from the kitchen. 
We didn’t make that change. 
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Q. As I understand, the original plans for the 
sky room had been modified and changed by you? 

A. Yes, we had enlarged that, enlarged the sky 
room. They had the sky room much smaller and 
we pushed it out and made it larger. 

Q. Were you present at any discussion about 
the contour or size of the sky room at which Mr. 
Denson, Charles or Mis. Mapes were likewise 
present ? 

A. No, I wasn’t. Mr. Moorehead had been up 
here to Reno and he said they wanted the sky room 
larger. Where he got the information, I do not 
know, but we made it larger. 

Q. At any rate, you made the change? 

A. Yes. 

Q. And information you had concerning it was 
given to you by Mr. Moorehead? 

A. Yes, I wasn’t at any meetings that they had. 

Q. Did you have any further discussion than 
those you have narrated, at which Mr. Denson or 
Mrs. Mapes or Charles were present? 

A. No, that was the last one that Mr. Denson 
was present. That is the last meeting I remember 
he was there. 

Q. And you think that was sometime early in 
April, 1946? 

A. I believe so. I wouldn’t be sure. It was at 
the time [421] Miss Mason came up there. I be- 
lieve that is the date it was. 
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Mr. Platt: I think you may cross-examine. 


Cross-Examination 
By Mr. Cooke: 


Q. I believe you told us that there were no con- 
ferences at which any of these parties, Mrs. Mapes, 
Charles or Mr. Denson or yourself were present 
after this time when Miss Mason was up? 

A. No, nothing where all were present. 

Q. Did you attend any conference where not 
all but some were present ? A. After that? 

Q. Yes. 

A. Yes, I had a conference with Mrs. Mapes and 
Charles and Mr. Moorehead after that. 

Q. Mr. Denson wasn’t there? A. No. 

Q. Those conferences took place in the city or 
here ? 

A. Some here. Mrs. Mapes was down there 
twice or three times. Charles has been down there. 

Q. From whom did you get instructions finally 
for the work you were to do? 

A. From Mr. Moorehead. Of course all instruc- 
tions would come from him because he has the con- 
tract to do it and I have a contract with him. But 
I was always in the meetings to give my ideas on 
it from the design standpoint. 

Q. But when it came to a question of your doing 
or not doing [422] your work in a certain way, you 
accepted instructions from Mr. Moorehead? 

A. Yes, final instructions had to come from him 
beeause I had no authority to do it otherwise. 
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Q. You didn’t, for instance, do any work there 
pursuant to some instructions that Mrs. Mapes had 
given you? She didn’t give any instructions to you 
how to do your work? 

A. No, not unless I discussed with Mr. Moore- 
head first and he would say it was all right. 

Q. And the same would be true in regard to Mr. 
Denson, wouldn’t it? A. Yes, it would. 

Q. This sky room and the change in the sky 
room, that contemplated an enlargement of it, did 
it not? ie es. 

Q. What was the size of it originally before the 
change was brought about ? 

A. Well, it was approximately, T would say, 
80 feet long and now it is the full length of the 
building. It is about 150 feet long. 

Q. Do you remember at whose instigation or 
suggestion or insistence this matter first came Up 
about lengthening the sky room ? 

A. No, I really do not. Mr. Moorehead was the 
one that told me about it, that they had decided now 
to change it. Who decided, [423] I don’t know. He 
was up here at a meeting and he said they decided 
to make that larger. 

Q. Did you learn anything from him as to who 
were at this meeting up here that you mention ? 

A. No, I really didn’t ask him that. IJ don’t 
know who was at the meeting. 

Q. The first notice or knowledge you had of any 
enlargement of the sky room was as you said from 
Mr. Moorehead? A. Yes, that is right. 


Aq P. G. Denson vs. 


(Testimony of Francis Harvey Slocum.) 
Q. Was the matter of enlargement of the sky 
room discussed at any of these meetings after that? 


A. After Mr. Moorehead told me about 1¢? 
Oo ies 


A. Well, yes, every time we came up we made 
some slight change in it, trying to get more glass 
in, ete., and made another change about the open- 
ing up the thing and we had the bandstand closed 
in and some dressing rooms, so you couldn’t see 
out the north end. We put those on the floor below 
so we could get more view. 


Q. When, as nearly as vou can state, Mr. Slocum, 
was this communication to you by Mr. Moorehead 
about this meeting up here in Reno and it was de- 
cided about enlargement on the skv room? 

A. I would sav about maybe June or July. 

Q. What year? [424] A. 1946, this year. 

Q. Did you ever discuss the matter of enlarge- 
ment of the sky room with Mrs. Mapes directly? 

A. If don’t know that I have. I talked to her 
about it after we enlarged it but I don’t know as I 
discussed it before we enlarged it. 

Q. Did she express satisfaction with the en- 
largement? 

A. Yes, I made sketches showing the enlarge- 
ment. 

Mr. Platt: 1 do not desire to limit the cross- 
examination but conversation between Mr. Slocum 
and Mrs. Mapes will be self-serving if Mr. Denson 
was not present. 
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The Court: What is the purpose of this, Mr. 
Cooke? 

Mr. Cooke: I don’t know as I have any special 
purpose by it. I will withdraw the question. 

Q. You said something about the rooms, being 
a change in the original plans as to the size of the 
rooms. Do you remember that? 

A. Yes, the floor plan, that is the typical floor 
plans. 

Q. You remember your testimony in regard to 
that? A. Yes. 

Q. When did the matter of enlarging the rooms 
first come up, Mr. Slocum? 

A. As I remember, it came up in this meeting 
we had in January. 

Q. January, 1946? [425] A. Yes, ’46. 

Q. That is the first you heard of it are we to 
understand ? 

A. That is the first we heard it. They discussed 
it at that meeting. Decided to take out a room so 
that we would have larger rooms. 

Q. Do you know who first suggested at this 
meeting that the rooms be made larger? 

A. No, I couldn’t say who first suggested it. 

Q. Were you there during the entire meeting? 

A. Twas in and out. I was in there most of the 
time, but I would be in and out, phone call or some- 
thing. 

Q. Did that meeting take place in our office? 

A. In our office, ves. 

Q. In your direct examination I think you stated 


el P.G. Denson vs. 


(Testimony of Francis Harvey Slocum.) 
that Mr. Moorehead, as far as you heard the talk, 
suggested the larger rooms, am I correct in that? 

A. Well, I would not be sure whether he did 
Or Ol 

@. Well, in any event, the matter of enlarging 
the rooms was agreed to by all those preent as a 
proper and practical step of the arrangements? 

A. Yes, they agreed to make them larger. 

Q. Did Mrs. Mapes say anything on the subject 
at that time? 


A. No, she wasn’t at that meeting. 

Q. Did Charles Mapes say anything about it? 

A. Yes, he agreed to it. [426] 

Q. What did he say, Mr. Slocum? 

A. He said, ‘‘ Yes, let’s have the larger rooms.”’ 

Q. How much difference in size was involved? 

A. Well, probably about a couple of feet to each 
room. 


Q. And that necessitated the killing, so to speak, 
of one or more rooms from the original plans? 

A. One room from each floor on the particular 
side. 

Q. Now at the previous meeting, that is on V-J 
Day, I believe you said along about August 14, 1945, 
the matter of the casino change was discused, is that 


right ? A. Yes. 
Q. And Mrs. Mapes was present at that meet- 
ing? A. Yes, she was. 


Q@. And Mr. Denson and Charles and Gloria 
and you? A. Yes. 
Q. You had the casino, I believe, located some- 
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where in the middle of the building and at some- 
body’s instigation or suggestion it was changed to 
the river side? A. Thatisssighc 

Q. Who suggested that? 

A. I think Mrs. Mapes always wanted it on the 
river side and we were trying to bring in a store 
building and bring in more income, but she didn’t 
want it that way. 

Q. Was that at this meeting? 

A. She alwavs wanted that. [427] 

Q. At that meeting it was changed, so far as the 
plans were concerned? A. Yes. 

Q. To have it on the river side, is that right ? 

A. Yes. They decided to do that when I made 
these sketches at night. 

Q. Was the matter of having larger rooms dlis- 
cussed at that same meeting or not? 

A. No, I don’t think the rooms came up at all 
at that meeting. 

The Court: Was that casino changed? 

A. ‘To the river side or Virginia Street side, not 
to the river side, right on the corner of Virginia 
and the river. 

Q. From the corner easterly to the easterly limits 
of the building? 

A. Yes. Well, it was in the center of the build- 
ing facing Virginia Street, right in the center of 
the building, with entrance on Virginia. Now they 
have moved it over to the corner of Virginia Street 
and the river. 

Q. You don’t remember that the matter of any 
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one suggesting larger rooms was made at the August 
14th meeting, is that right? 

A. No, I don’t remember anything about that. 

Q. Now the next previous meeting was in the 
Fielding Hotel, I think yow said, is that right? [428] 

A. Yes. 

Q. And the only subject that was discussed at 
that time was what? 

A. The main subject there was the different foot 
levels. We had a drive-in on the ground level which 
raised the main floor lounge up a half story and 
eaused a lot of steps in order to get up, so Mrs. 
Mapes didn’t want that, so we finally changed it. 

Q. Was she the only one that made any objec- 
tion to that arrangement? 

A. She made the most objection and the rest all 
agreed. 

Q. She was rather positive about it? 

A. Yes. 

Q. She brought it up first? 

A. Yes, she jumped on me every time she 
saw me. 

Q. Argued the question with you? 

A. Yes, | was the one trying to sell the idea. I 
didn’t get away with it. 

Q. Mr. Slocum, under your employment in con- 
nection with this building, just what were you em- 
ployed to do? What was the scope and extent of 
vour job, so to speak? 

A. Well, I was employed to do the designing 
and the general lay-out work and to make the build- 
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ing look nice, the interior and exterior, and do all 
of the architectural work necessary on it. [429] 

Q. Well did that, for instance, embrace sub- 
stantially the same thing as what was exhibited by 
Miss Mason, drawings and designs, ete.? 

A. Well, she was going to redesign some of these 
yooms and she had some interior sketches, ete., of 
them, but the plans at that time were in such a 
shape that you couldn’t tell what was going to 
happen. The outside, some engineering and main 
floor beams and columns weren’t fully decided on, 
so she brought a lot of things that wouldn’t work 
in so we couldn’t tise what she had for the coffee 
shop and kitchen also. 

Q. Who had the designing of that, whether her 
plans fitted in or not? 

A. I told her J was going to design the coffee 
shop. 

Q. Were the plans and designs, ete., she had, 
were they used to any extent at all in the final work? 

A. No, they were of no value. 

Q. No value whatever? 

A. No. She didn’t know what we were going to 
do with the building and didn’t know what engineer- 
ing we were going to do in any of these rooms, so 
_these designs wouldn’t work and she didn’t know 
what they were because they were shown on a 
different plan. They weren’t on that plan. 

Q. Did you either then or later have plans de- 
signed and adopted that were used insofar as the 
building being completed ? A. Oh yes. [430] 
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Q. With regard to the date September 24, 1945, 
how far advanced was your work in respect to hav- 
ing plans or specifications for the building? 

A. Well, we had completed sketches at that 
time, as I remember. We started on sketches as 
soon as we had this other meeting in August and 
we completed the sketches then. ‘There were two 
or three changes in the lay-out because we had to 
change the upper floor on account of the change in 
the lower floor. 

@. You use the term ‘‘sketches,’’ does that mean 
in your profession temporary designs? 

A. Well, there were preliminary drawings and 
we finished them up to a point where, if they are 
decided on, we make the mechanical drawings ac- 
cording to them. It shows the arrangement of all 
columns and beams. The engineering at that time 
wasn’t figured. We didn’t know exactly the size 
of the columns. We had the general lay-out all 
worked out then; the lay-out of plans according to 
these enginering columns, etc., were to do. We 
had all those done. 

Q. How about specifications? 

A. Well, we didn’t have anything of that kind 
at that time. 

Q. How soon after September 24, 1945, did you 
have any specifications? 

A. Well, we had the engineering done around 
the first of the year and the specifications for that 
part. We didn’t have the [431] specifications for 
that part because they—— 
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Q. (interrupting) You say ‘“‘for that part,” 
what do you mean? 

A. The engineering part is the structural part, 
pillars and columns and beams, ete. That Is a 
separate job from design of the building. We had 
to design the building around this structure, but 
the structure of the beams and columns, we had to 
design our floor plans so these beams and columns 
wouldn’t be in the way. You can’t move them. Now 
we had the engineering done around the first of 
the year and the sketches were drawn and we knew 
it would work there so we could start the founda- 
tion. Then we kept adding to the plans, started the 
working drawings, of course, before that but kept 
building them as they were completed so we could 
order materials for that part of it. 

Q. You did have some plans, designs and speci- 
fications in January? 

A. Yes, we had the plans all drawn on regular 
scale in January. 


Q. What time in January? 

A. Well, there were the regular plans, specifica- 
tions and scale about the middle of January they 
were ready. 

Mr. Platt: You mean 1946? 

Em CS: 

Q. Did vou furnish copy of the plans and speci- 


fications, so far as you had these worked out at this 
time, to anybody? [482] 
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A. Yes, copy of prints of everything as we went 
along. 

Q. Blueprints? 

A. Yes. The job was started at this time, com- 
menced up here. 

Q. Did Mr. Denson get a copy of them, do you 
know? A. I believe he did, yes. 

Q@. Why do you believe? 

A. Well, I don’t know. I didn’t give him one 
but he is supposed to have a copy. I don’t know 
whether he got one, but he saw the plans. Whether 
he got a copy, I don’t know. 

Q. How soon after this time in January did he 
see them? 

A. He saw them at this January meeting that 
we had the plans, the engineering, was all completed 
at that time and plans were being drawn for the 
other. In fact, we had the plans all drawn and 
then changed this room. 

Q. Do you know whether Mrs. Mapes or Charles 
got a copy of the plans and specificatons you had 
at that time? A. Qh yes, they had them. 

Q. Did you see them have them? 

A. No, I didn’t see them. I saw them at the 
house one day and I seen them at the office, of 
course, too. 

Q. Mr. Denson and Mrs. Mapes both were sup- 
posed to have the plans at that time, supposed to 
have a copy of the plans, whatever vou had? 

A. Yes sir, every one was given a set of prints. 

Q. The plans and architectural work that you 
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did prior to [483] September 24, 1945, was based 
upon a planned building costing approximately 800 
thousand dollars, is that right? 

A. Yes, I believe so. The first was around 6 or 7 
hundred thousand and then it was enlarged to about 
8 or 9 hundred thousand. 

Q. Did you draw any plans or specifications or 
any architectural drawings of any kind for the 700 
thousand dollaz plan? 

A. Yes, these were all in sketch form, prelimi- 
nary drawings. It was just preliminary drawings, 
you might say, because we didn’t have any contract 
at that time either. 

Q. But you were doing some of that work based 
upon the contemplated cost of 700 thousand dollars? 

A. Yes sir. 

Q. And then some time prior to September 24, 
1945, it was increased to 800 thousand, is that right? 

ee Yes, 

Q. And after that time it was increased again, 
or not? 

A. Yes, it was increased several times after that. 

Q. That would necessitate change in your plans 
and specifications ? A eae cree “Clic: 

Q. When was the first change made with respect 
to the proposed cost of the building? 

A. Well, the first change—the first sketch I 
made was for around 675 thousand, as I understand 
it, and sketch was made [434] in 44. That was the 
first sketch I made, and then in 1945 that was re- 
vised because they had added to the building and 
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we made this first floor change, which made a change 
in the set-up and I had a tower effect worked out in 
the first one and Mrs. Mapes wanted the building 
to run right along evenly instead of set back, so that 
made a change and also made a change in the cost 
because it covered more ground, so that ran the cost 
up another hundred or two hundred thousand. . 

Q. What was the total figure at that time? 

A. Well, the figure at that time the second gen- 
eral change made, was around 850 to 900 thousand. 

Q. When was that with reference to September 
24, 1945, before or after? 

A. That was after that. 

Q. Then after September 24, 1945, when was 
the next change with regard to the cost of the pro- 
posed building, size, etc.? 

A. Well, it was about in June, I would say, of 
this vear, or July, that they added two more stories. 
There was one before that, of course, where we 
added to the sky room. That made about 50 or 75 
thousand difference there and in June or July they 
added two more stories to the building, which made 
a big difference. 

Q. From 10 to 12 stories? A. Yes. 

Q. That jumped the cost up how much? [4385] 

A. Well, jumped the cost 300 or 400 thousand, 
I would say. 

Q. From 875 thousand or whatever it was before 
that? ee CSecine 

®. Do vou know anything about the construction 


bce 
(oe 
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work that was done here to get an additional 12 
feet ? 

A. Yes, several of these sketches, the first 
sketches we made, were made for 12 feet additional. 
They made sketches adding 12 feet to the width of 
the building and that 12 feet wasn’t obtained, so 
we changed it back to the present width. 

Q. In September of 1945, had you, either your- 
self or fhrough Mr. Moorehead, delivered any prints 
or copies of prints and specifications and designs of 
the building to Mr. Denson? 

A. Mr. Moorehead had sent some down to him 
and I believe he took some down. 

Q. Is the same true with regard to Mrs. Mapes, 
she was furnished with them too? 


A. Oh yes, she was furnished with them too. 

Q. Do you know what those specifications or 
plans consisted of ? 

A. They were preliminary plans of these differ- 
ent schemes we had made for the building. 

Q. That contemplated a building not to cost 
more than 800 to 875 thousand? 

A. Most of them were made on that basis. We 
made the first one around 675 thousand and then 
the next batch from there on [436] were on the 
larger amount, figuring on 10 stories, which were 
around 900 thousand. 

Q. Do you have any specifications at this time, 
copies of which were exhibited to anybody? 

A. No. 
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Q. You have had specifications since that time, 
have vou not? A. Oh ves. 

Q. Have vou delivered copies of those to any- 
body ? 

A. Yes, they all have copies, Mrs. Mapes—I 
don’t know whether anybody else—the contractor, 
Cle. 

@. Do you know whether My. Denson has any or 
not? A. He may have, I don’t know. 

@. But you know the Mapes family got them? 

A. Yes, I know they had them. 

@. When did they get them in regard to the time 
they were prepared, shortly afterward? 

A. Yes, as soon as they were prepared we mailed 
them up or took them up, Mr. Moorehead did. 

Q. Is my understanding correct that those speci- 
fications were available some time earler than 
January, 1946? 

A. Yes, part of them were. We drew them in 
sections. The engineering was done first and then 
follows the other types of engineering, like heating 
and plumbing and we make separate specifications 
and then we make specifications as we design the 
rest of the building. The specifications are made 
with the designs. 

Q. After this meeting in January, 1946, further 
specifications were prepared and copies furnished, 
is that right? A. Yes. 

Q. And were they furnished to Mr. Denson? 

A. Well, yon mean after the April meeting? 

Q. No. [ mean after the January meeting. 

A. They may have been, I don’t know. 


ek! 
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Q. Do you know whether they were furnished 
the Mapes family? 

A. Yes, I know they have them. 

Q. Do you know whether they were furnished 
shortly after they were prepared? 

A. Yes, they were. 

Q. You are now stating specifications after the 
January meeting. You state you prepared them 
from time to time? 

f ~Atter the January meeung? 

Q. Yes. 

A. We prepared specifications as we designed 
different parts of the building. 

Q. How many different batches of specifications 
did you prepare and deliver copies to the Mapes 
fainily ? A. Well, probably 30 or 40. 

Q. Well, from time to time as the work pro- 
eressed ? A. As the work progressed, yes. 

Q. Does it continue to occur now? [4388] 

ee es. 

Q. As changes are made now ate additional 
specifications made? 

A. ‘Yes, just this last week. 

The Court: it might be well to take our recess 
at this time. 


(Recess taken at 11:50 a.m.) 
Afternoon Session, December 10, 1946, 2 p.m. 
All attorneys present. 


Mr. Slocum resumed the stand on further cross- 
examination by Mr. Cooke. 
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@. Mz. Slocum, tell us as nearly as you can, the 
first time vou discussed with Mr. Denson the matter 
of the construction of the building to be commenced ? 

A. Well, I don’t know as J discussed anything 
with him about the building to be commenced. 

@. When did actual construction of the building 
commence ? 

A, Well. actual construction of the building 
began in January. We took the old building down 
in December and started the excavation and also 
changed the irrigation ditch on the outside before 
that. 

@. When did you commence the work of ex- 
cavating or tearing down the old building? [439] 

A. Work tearing down the old building was 
started in December some time. 

@. Do you remember what time? 

Mr. Platt: Just a moment, may I interrupt. Do 
you know that of your own knewledge or what 
somebody else told you? 

A. Iwas here when they were tearing down the 
old building and just started it and I was here 
about December 18th or 19th. They had started. 


(Previous question read.) 


A. About the middle of December, ves. 

Q. 1945? A. Yes. 

Q. Did you have anv conversation with Mr. 
Denson in regard to this construction or demolition 
after that? 

A. No, I have not talked to Mr. Denson since 


Irene Gladys Mapes, et al. 427 


(Testimony of Francis Harvey Slocum.) 
the meeting we had in January some time. 

Q. Was the matter of the status of the construc- 
tion work and its progress or its commencement 
discussed at that meeting? 

A. I don’t believe so, no, Not with me, at least; 
I don’t remember. 

Q. Whether it was with you or you heard it 
discussed between the others? 

A. No, I don’t remember. 

Q. It didn’t come up while you were there? 

A. No. [440] 

Mr. Cooke: I think that is all. 


Redirect Examination 
By Mr. Platt: 


Q. I understood you to state, Mr. Slocum, that 
you were present at a conference or a meeting in 
Mr. Moorehead’s office in Oakland on or about 
April Ist? i Ves sine 

@. 1946? A, Yess 

Q. At which Charles Mapes and you and Mr. 
Moorehead and Miss Mason and Mr. Denson were 
present ? A. Yes, sit. 

Q. Did you hear Charles Mapes make any state- 
ment with respect to not wanting to do any more 
with the sky room, that there was something he 
wanted to take up later? 

A. No, I didn’t hear him discussing that at all. 

Q. You didn’t hear him make that statement? 

nee Now lt didn ¢. 
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Q. I understood you to state also that about 
January 15, 1945, you, or Mr. Moorehead in your 
presence, furnished Mr. Denson with a copy of the 
then plans? A ees, 

Q. And as I took down a note of your testimony 
you stated that Mr. Denson was supposed to have 
a copy of the plans? A. Yes. [441] 

Q. Do you know why he was supposed to have 
a copy? 

A. Well, he was given copies of all the sketches 
there as he was interested in the place. I didn’t 
know just how at that time, but Mr. Moorehead 
always sent him a set of sketches when they were 
made. 

Q. Would you state that was an invariable 
practice ? 

A. Yes, he always either took it down or mailed 
it down. 

Q. Do you know when that practice was sus- 
pended, when you didn’t give Mr. Denson any more 
plans? 

A. Well, after this April 1st meeting that we 
had I don’t believe we sent any more down to him. 
LT am not sure because Mr. Moorehead handled that. 
I didn’t send any down myself. 

Q. Did Mr. Moorehead instruct you not to send 
any more after April Ist? 

A. Yes, he told me then that Mr. Denson wasn a8 
in the picture any more and that was the case, 
although I had nothing to do with it directly my- 
self; he had told me that. 
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Q. You gave some testimony on cross-examMiMa- 
tion as to the probable expense of construction of 
the hotel building, in which you set a figure of two 
or three hundred thousand dollars for the two 
upper stories. Did I understand you right? 

A. It first started out with 675 thousand and 
then went up to 8 or 9 hundred thousand and then 
it went up 250 thousand, along in there, so yess 
the addition of that and other things that went into 
it, it would all come to that. [442] 

Q. As an architect, skilled in the matter of 
building construction, it is a fact, isn’t it, that the 
two lower stories of a hotel structure like the build- 
ing here, are really the most expensive parts of 
the operation ? 

A. Well, the columns, ete., are in there but in 
a hotel they are not necessarily the most expensive 
because there is not nearly as much plumbmg as 
on the other floors. 

Q. But the construction cost, so-called, eliminat- 
ing fixtures and phunbing, ete., are these higher on 
the first two stories? 

A. Well, it depends on the height of the ceiling. 
Tn this case, where you have a large area, of course, 
the construction cost is lower than with a small 
area, like when you put in partitions, it costs more 
than a large open space. Of course, we have devo- 
rations which more or less offset that, so if may 
or may not. I don’t know just exactly what are the 
costs right at the moment, whether that is higher 
or lower than the upper part. 
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Q@. Asa matter of fact, when you get above the 
first two stories, for instance, frame work and car- 
penter work, as you go up you can use that same 
material, the same structure in forming the forms 
of the foundation for your concrete and brick? 

A. Yes, if you have a duplicate of the floor, of 
course, you can, and as you go up beyond the first 
two stories that would be a little more. 

Q. But as you go up the cost is less for that 
reason? [443] 

A. In certain cases it is if you have planned on 
it in the first place. Sometimes the cost is more if 
you haven’t planned on it. 


@. Asa matter of fact, take the hotel in which 
we are interested now, from the second to at least 
the tenth story the structural cost for each story 
between the 2nd and tenth would be less than the 
structural cost for the first two? 


A. Well, I doubt it now because you have to 
haul everything up that much higher. As a rule, 
as you go up the cost is more if you have to haul 
material from the ground to the roof. The addi- 
tional cost is substantial for that raise. If you 
stop at the fourth floor, you have less cost than 
building the additional floors. 

@. Let me ask you this question, Mr. Slocum. 
In your opinion, considering this particular strue- 
ture, do vou believe the third, fourth, fifth, sixth, 
seventh, eighth, ninth, and tenth floors cost more 
or less than the first two floors? 
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A. Well, they would cost more in this case. 
Where you have so many stores they don’t cost very 
much. Where you have stores, it is very inexpens- 
ive, that is the cheapest part of the building, but if 
we have lobbies and dining rooms, it probably would 
cost more. 

Q. Stores are on the first floor? 

A. On the first floor. 

Q. Is the second floor more costly than the third, 
fourth, [444] fifth and sixth floors? 

A. No, you have large open spaces, because the 
stores run up in that space. Where there are other 
rooms, like banquet rooms, ete., although that is a 
big area, it costs money to do that, more than the 
stores. 

Q. Of course, | am reminded that the lobby is 
on the ground floor too? 

A. Yes, that is on the ground floor. 

Q. Then you have all the excavation work. 

A. Yes, the excavation is below HORN, MES 

Q. And you have all the additional foundation 
work to hold the upper stories? ae Ol wes. 

Q. That is all an additional expense ? 

A. Of course, your foundations were figured oe 
12 stories and of course that naturally cost more 
than if you first figured for ten. 

Mr. Platt: I think that it all. 


Recross-Examination 
By Mr. Cooke: 
Q. With reference to the sky room, Mr. Slocum, 
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and the cost of that particular floor, how does that 
expense compare with the third, fourth and fifth 
floor and so on? 

A. Well, we are doing a lot of decoration and 
faney work up there, which would probably bring 
it up to about the same [445] cost as the typical 
room floor would be. The typical room floor is the 
most expensive floor we have. They have additional 
plumbing, ete., whereas 1f we have large areas, al- 
though we put a lot of money in decorations, the 
cost per foot probably wouldn’t be as much as the 
typical room floors. 

Q. One would sort of offset the other? 

A. Yes, there wouldn’t be much difference, be- 
cause we are putting a lot of money in the sky room 
floor that we wouldn’t put in the typical room 
floor. 

). But because it is all one area, that lessens 
the expense ? 

A. If it is all in one big area, which it is, it 
costs less than if it is divided up into small areas 
with partitions, columns, ete. 

@. You refer to the item of lifting, getting the 
material, ete., up to the upper stories as increasing 
the cost of construction of that portion of the build- 
ing. Is that a substantial item? 

A. Well, it is the cost of the elevator and opera- 
tigeeol it, 

Q. Is that a fairly substantial item? 

A. It is quite an item, yes, nowadays. Just how 
much I couldn’t figure out, but it always is a big 
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item. We have to haul material up and then you 
have to take the other part down. They have men 
now taking up the forms and it is so far up, it just 
takes a lot of time, 

You stated on your redirect examination that Mr. 
Moorehead [446] told vou on one occasion not to 
send any more copies of the plans and specifications, 
ete., to Mr. Denson, that he was out of the picture, 
do you remember that? A. Yes: 

Q. When was that statement made to you by 
Mr. Moorehead, as nearly as you can fix it? Was 
it before or after April Ist? 

A. It was after that date of the meeting, after 
April Ist. 

Q. Do you know about how long after? 

A. I would say a day or so, a couple of days. 

Q. Do you have any knowledge of there having 
been a subsequent meeting between Mr. Denson and 
Mrs. Mapes and Charles Mapes here in Reno on 
or about April 10th? A. No, I do not. 

Q. You didn’t hear them discuss it In any way? 

A. No, I didn’t, not at all. 

Mr. Cooke: J think that is all. 


Redirect Examination 
By Mr. Platt: 


Q. ‘You are certain no instructions were given 
you prior to April 1, 1946? A. No. 
Myr. Platt: That is all. [447] 
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Mr. Platt: We would like to call Mrs. Charles 
W. Mapes as an adverse witness, your Honor. 
The Court: You may do so. 


MRS. CHARLES W. MAPES 


one of the defendants, being first duly sworn, testi- 
fied as follows: 


Direct Examination 


By Mr. Platt: 


Q. Mrs. Mapes, you are one of the defendants 


in this action? A. I am. 
Q. And your son and daughter are the other 
two defendants? A. They are, yes, sir. 


Q. Your son and daughter are both married, are 
they not? A. Yes. 


Q. And the three of you have lived for some 
years in your present home in Reno? 

A. Yes. 

Q@. Under the same roof? A. Yes. 

Q. During the negotiations which led to the 
execution of the agreement in evidence here, were 
you under the advice of your counsel, Mr. H. R. 
Cooke? 

Mr. Cooke: Objected to as irrelevant and im- 
material, calling for qusetion of whether she had 
legal advice as to negotiations. The negotiations 
themselves are not material, whether she had legal 
advice or not. We will be obliged to stand on this 
and analysis of these negotiations, directly or in- 
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directly, have no place in the record before the 
Court. [448] 

The Court: Objection overruled. Yow may an- 

swer the question, 
(Question read.) 

A. The only time I consulted counsel on this 
agreement was in the presence of Mr. Denson and 
my son Charles, is the only discussion before, you 
say, this agreement was signed ? 

Q. Mr. Cooke has represented you generally as 
your counsel, hasn’t he, in all your business affairs ? 

A. Yes. | 

Q. And it had been your practice and, habit to 
consult with him on all business matters requiring 
legal services? Bo NGS | 

Mr. Cooke: We object to all this. 

The Court: This is in the nature of cross-examl- 
nation ? 

Mes Platt: Yes. 

The Court: Objection overruled. 

Mr. Platt: I don’t think it 1s necessary, but I 
ean refer your Honor 

The Court: I think that is the same as the State 
rule. 

Q. Is it a fact that some time in 1940 that you 
had a conversation with Mr. Denson and some other 
persons with respect to your building a hotel in 
Reno ? 

A. Mr. Denson and two other gentlemen came 
to see me in 1940 and asked me at that time ito 
build a hotel for them. [449] 
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Q. And after their visit in 1940 did you confer 
with Mr. Cooke at all about building a hotel? 

A. On this visit in 1940? 

Q. At any time after 1940 when you had this 
visit with these two gentlemen, did you confer with 
Mr. Cooke about building a hotel? 

A. Well, I wonder if I understand your ques- 
tion. Did I ever discuss building a hotel with Mr. 
Cooke? 

Q. Yes. 


A. I think it was always my intention, yes, if 
that is what you mean. 

Q. Well, didn’t you, prior to 1940, discuss with 
your attorney, Mr. Cooke, the probability of your 
building a hotel? ee ess 

Q. And after you met these two gentlemen at 
your home in 1940, did you continue to discuss with 
Mr. Cooke the probability that you would build a 
hotel. 

A. Oh, I possibly did. I always had it in mind 
that it is going to be built. 

Q. Isn’t it a fact, Mrs. Mapes, that you always 
did, that you conferred with him very frequently 
about the probability that you were going to build 
a hotel in Reno? 

Mr, Cooke: If the Court please 

A. (Interrupting): Well, I believe—— 

Mr. Cooke (interrupting): Just a moment. 
What [450] counsel apparently is seeking is to find 
out if there was any discussion between Mrs. Mapes 
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and myself in regard to the Denson hotel project. 
There may have been other discussions with other 
parties that certainly has no bearing upon the 
Denson arrangements and Denson connection with 
the project and I object to this question upon the 
ground it is asking in effect if she ever discussed 
with me the matter of construction of a hotel for 
anybody or with anybody, or any kind of hotel. 
That is entirely irrelevant and outside of any issue 
in the case. 


The Court: It seems to me to be immaterial, but 
I was just wondering how it is to be construed in 
the light of the theory of this witness’ presence on 
the stand here as an adverse witness, whether it 
could possibly be considered proper cross-examina- 
tion. I do not see how it could be either. J do not 
see where it would affect anything that has been 
so far introduced in evidence. 

Mr. Platt: What we are trving to do, your 
Honor, is to show through this witness she was con- 
stantly consulting Mr. Cooke in relation to her 
business interests, involving any legal matters at 
all. 

The Court: What difference does that make in 
this case? [451] 

Mr. Platt: A great deal of difference, your 
Honor, because issues have been joined and the 
pleading indicates some advantage, imposition was 
made and pressed on Mrs. Mapes and we desire to 
show, and I will state frankly—— 
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The Court (interrupting): Objection overruled. 
Answer the question. 


(Question read.) 


A. Well, I really don’t know how to answer that 
because it was just as it would come up at the time 
that I would confer with Mr. Cooke on anv matters 
pertaining to building or construction. I did ask 
him different legal questions or something like that, 
but I don’t reeall any of this pre stuff from 1940, 
if that is what you are trying to place, and I know 
tT never talked in 1940 with Mr. Cooke on the hotel 
with Mr. Denson and these other parties that came 
in. That is the best I can answer you. 

Q. Then I understand your answer to be that 
neither prior to 1940 or subsequent to 1940 did vou 
discuss general hotel matters with Mr. Cooke? 

Mr. Cooke: Same objection. 

The Court: Same ruling. I think he was just 
summarizing. 

Mr. Platt: JI want to find out what she did 
testify to. 

The Court: Read that statement to Mis. Mapes. 


(Answer read.) 


A. I guess I did, I don’t know. I would have 
to have a specific thing brought before me before 
I could bring up this. I don’t have it in my mind. 

Q. You testify about an interview with these 
two gentlemen in 1940 in vour home about building 
a hotel? 
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A. No, they came to me and asked me to build 
the hotel. 

Q. I understand your discussion was about 
building a hotel with these two men ? 

fe YS. 

Q. Now did you report to Mr. Cooke this inter- 
view ? A. No. 

Q. You never did report it? 

A. No, not that I recall. 

Q. Was Mr. Denson, the plaintiff in this action, 
present at that interview ? A. Yes. 

Q. When did you see Mr. Denson again in 
Reno? A. In 1944. 

Q. Do you remember about what time of the 
year it was, Mrs. Mapes? 

‘A. It was in the spring. 

Q. Do you recall who were present at that inter- 
view ? 

A. Yes, I was there and my daughter Gloria. il 
believe that is all. [453] 

Q. And Mr. Denson? 

A. And My. Denson and myself. 

Q. Do you recall what was said? 

A. Yes, Mr. Denson dropped by and said he was 
driving through, he was out looking around, had 
been on a trip, and he came by to say “hello”? and 
he had some oranges, a box of oranges, and was 
very anxious that we share the oranges with him 
and he sat down and visited. I think in the course 
of conversation he said, ‘‘I see you haven’t done 
anything with your property,’ and I said, “No, 
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IT am waiting for my son to return from the 
service,” 

Q. Was anything further said about your build- 
ing a hotel? A. No. 

Mr. Cooke: I wish—just a moment. I want to 
interpose an objection, as those embraced in our 
objections heretofore stated, as to negotiations be- 
ing an admitted fact, that there was a writing, the 
basis of plaintiff’s cause of action, and signed by 
the parties September 24, 1945. It is conclusively 
presumed all prior negotiations must have been 
merged in that for the purpose of this case. 

The Court: Same ruling heretofore made to the 
same objection. You may answer the question, Mrs. 
Mapes. 


(Question read.) 


A. No. [454] 

Q. Do you recall that you told Mr. Denson why 
you were waiting for your son? 

Q. Well, it was always our intention to develop 
the property. It was my husband’s idea that this 
was to be for my son and daughter and at that time 
he had planned to erect a hotel if he had lived and 
I was carrying out his wishes. 

Q. You mean that this particular property upon 
which the hotel is now being built was bought for 
your son and daughter? 

A. It eventually would be for the son and daugh- 
teres, Mr. Platt. 
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Q. That was your husband’s request and you al- 
ways understood 


A. (Interrupting): Jt was just our conversa- 
tion, just an understanding. | 

Q. But you always so understood it? 

Pee cc. 


Q. But primarily the property was left— 


A. (Interrupting): No, not primarily at. all, 
just our intention that this property would eventu- 
ally be for the benefit of the son and daughter. 

Q. Did you tell Mr. Cooke about this interview 
that you had with Mr. Denson? A. No. 

Q. In 1944? A. No. 


Q. You didn’t mention it to him at all? [455] 

A. Not that I recall. 

Mr. Cooke: If the Court please, I think it is in 
the scope of privileged communication. There ought 
to be some limit to it. 

Mr. Platt: Of course we can answer that—— 

The Court (Interrupting): I think she can an- 
swer that question, whether she did or not. Objec- 
tion will be overruled. 

A. You mean after Mr. Denson had been to 
see me? 

Q. Yes, within a reasonable time after, did you 
tell him about the conversation ? 

A. No, not that I recall, Mr. Platt. 

Q. When did you see Mr. Denson again in Reno, 
if at all? A. I believe about September. 

@. 19452 A.” Wes: 
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Q. Do you remember about when in September? 

A. No, I can’t give you a definite time on it. 

@. Where did you see him? 

A. In my home. 

Q. Do you remember who were present with him 
there? 

A. My daughter Gloria and I think my son 
Charles and myself and Mr. Denson. 

Q. What was said at that interview? 

Mr. Cooke: Same objection as to preliminary ne- 
gotiations, [456] your Honor, heretofore made. 

The Court: Objection may be deemed made as 
heretofore stated and the same ruling. 

A. I think we just talked generally and he 
wanted to meet my son Charles. Said he was very 
anxious to meet him, would like to meet him. I think 
I had spoken so highly of my son, naturally he 
would be interested in meeting him. 

@. Well, you signed the agreement, didn’t you, 
Mrs. Mapes? f will call youx attention to it later, 
but you signed the agreement yourself on Septem- 
ber 24, 1945, is that true? 

A. Yes. Are you talking about 1945 or 1944 now? 

Q. Iam talking about 

A. (Interrupting): I am talking about 744. 

Q. Well, I beg your pardon. 

A. You asked me the next time I saw Mr. Den- 
son from the spring meeting ? 


Q@. Lam sorry. 
The Court: September, 1944. 
A. I met him in September, 1944. 
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Q. And you say Charles and Gloria were pres- 
ent? A. Yes. 

Q. And did you discuss the hotel at all with him? 

A. Not that I recall. 

Q. How long did he remain at your home at that 
time? 

A. Tt was a short visit. I don’t recall it very 
much. [457] 

Q. Did he state the object of his visit? 

A. Oh, just a friendly visit. He had come back, 
talked and wanted to meet Charles and was won- 
dering how we were getting along with our plans 
and if we had done anything, etc., like that. 

Q. To what plans did he refer? 

A. To the hotel building we were planning, or 
contemplating building. 

Q. Do you remember what vou said to him? 

A. No, I don’t. I think at that time—in 1944— 
T think at that time we discussed plans, that we were 
going ahead on any plans, but we were discussing 
the hotel. 

Q. I don’t want to misconstrue what you said, 
but do you mean that in September, 1944, when you 
talked to Mr. Denson at your home, you then dis- 
_ cussed plans? 

A. No, no, I am sorry. I am getting 44 and ‘49 
mixed up. 

Q. Do you mean prior to that time? 

A. Prior to that time we had discussed it. It 
was in °45 that any plans were discussed. 
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Q. Then my understanding is that when Mr. 
Denson visited you in September of 1944 you didn’t 
discuss any plans of any hotel at all? 

A. I believe in ’44 we did, yes. 

Q. Do you remember what Mr. Denson said you 
said and Charles said, if anything, and Gloria said? 

A. Well, really the first discussion that came up 
is when Mr. Moorehead came to see me about plans 
and that is when plans were entered into and dis- 
cussed. 

Q. I think we will reach that a little later. 

A. That is why I am getting all confused be- 
cause I don’t know as I discussed with Mr. Den- 
son at any time about plans and that is why I am 
getting confused. 

Q. Well, we are trying to get the truth and I 
want to understand what your testimony is and if 
you don’t understand my question I wish you would 
ask me to repeat it so I can make it clear, and what 
I am trying to do now is to find out whether at 
this interview with Mr. Denson in September, 1944, 
you discussed with him plans of the contemplated 
hotel ? A. I don’t reeall, no. 

Q. You don’t remember whether you did or not? 

A. In 1944, no. 


@. You don’t recall? AL No: 
Q. If there was such a conversation, you don’t 
remember it? A. No. 


@. Do you remember when, if at all, you saw Mr. 
Denson again? 
A. Not definitely I wouldn’t recall. The definite 
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part would be in August of 1945, when we looked 
at plans. I think Mr. Denson had called on the tele- 
phone several times but what we talked about I 
don’t just recall his conversations. [459] 

Q. You say Mr. Denson talked to you over the 
phone several times during the year 1945? 

A. Idon’t remember, Mr. Platt. He might have, 
yes. 

Q. Well, do you remember or don’t you remem- 
ber? A. No, I don’t remember. 

Q. Didn’t I understand you to say a few minutes 
ago, Mrs. Mapes, that Mr. Denson had talked to you 
over the phone several times ? A. Yes. 

Q. Well, was that in 1945 before he saw you 
later in ’452 

A. In ’45, yes, he talked to me on the phore 
in 745. 

Q. Well, did he visit your home in "45? 

A, Yes. 

Q. And about when was that? 

A. Let mesee. Well, he was at our home in Sep- 
tember in ’45, around the 24th of September. 

Q. Well, on September 24, 1945, you yourself 
personally signed the agreement in evidence here, 
- didn’t you? A. “Ne: 

Q. I show you, Mrs. Mapes, Plaintiff’s Exhibit 
‘“C,’’? which is the agreement and which bears date 
September 24, 1945. eves, 


Q. Do you recognize that? I show you what pur- 
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ports to be your signature, Irene Gladys Mapes, first 


party. A. Yes. [460] 
Q. Is that your signature? A. Wes 
Q. Do you remember when you signed that? 
A. Yes. 
Q. When? 
A. October 4th, around October 4th. 
Q. Do you know whether or not this agreement, 


with your own personal signature on it, was sent by 
vour attorney, Mr. Cooke, to Mr. Denson at Los 
Angeles, that it was signed by you personally on 
the 24th of September, sent by Mr. Cooke to Los 
Angeles, that later Mr. Denson came to Reno and 
met you in Mr. Cooke’s office and he signed this 
agreement on October 4th? A. No. 

Q. Is that true or isn’t it? 

A. No, not to my recollection. 

Q. Well, you say that Mr. Denson visited you 
in 1945 about the 23rd of September, did you say? 

A. Yes. 

Q. Did vou see any proposed copy of this agree- 
ment, on September 24, 1945? A. Yes. 

@. Where did you see it? 

A. As far as I can recall it was in Mr. Cooke’s 
office on the 24th and it was a paper in triplicate 
that Mr. Denson had brought and Mr. Cooke pen- 
ciled the thoughts of all present or [461] the legal 
suggestions, thoughts. That is my recollection of 
the paper. 

Q. The terms, conditions, covenants and lan- 
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guage of this agreement were all clearly understood 
by you, weren’t they? A. Yes. 

Q. They were all explained to you, weren’t they, 
by Mr. Cooke? A. Yes. 

Q. You had a complete understanding of every- 
think and what it meant? 


A. I don’t think, when you asked if they were 
explained by Mr. Cooke—I think I had an under- 
standing of what that meant, ves, it wasn’t explained 
to me. I read it and understood what it meant. 

Q. Did you discuss the terms, conditions, cove- 
nants and language of this agreement? 

A. No, not the language, that is write down. I 
read the paper and understood what it meant. 

A. In this agreement, Mrs. Mapes, it is provided 
that Mr. Denson is to pay you, on its execution and 
signing the sum of ten thousand dollars in cash or 
lawful money—— 

Mr. Cooke: Objected to as assuming a fact not 
in evidence. There is no such recital in the contract. 
The two parties were to put up twenty thousand 
dollars. 

Mr. Platt: Well, if your Honor please, I would 
like to be permitted to finish my question. [462] 

The Court: Finish the question and then if Mr. 
Cooke wishes to interpose an objection at that time 
he may do so. 

Q. and that your son, Charles W. Mapes, 
is to pay you an equal amount? 

Mr. Cooke: We objeet as assuming a fact not in 


448 P.G. Denson vs. 


(Testimony of Mrs. Charles W. Mapes. ) 
evidence. There is no such provision in the contract. 

Mr. Platt: We submit there is. 

The Court: May I see the contract? The first 
paragraph of the contract recites: (Page 2) ‘In 
consideration of the premises and for other val- 
uable and sufficient consideration * * * that con- 
temporaneously with the execution and delivery 
hereof, the second parties shall deposit with first 
parties twenty thousand dollars in cash as a guar- 
anty of their good faith.’’ How does that differ 
from the statement Mr. Platt made, Mr. Cooke? 

Mr. Cooke: Well, that is a joint obligation, is 
our contention; that this is obligation of each to 
put up twenty thousand dollars if the other fails. 
There is nothing in there says Mr. Denson shall put 
up ten thousand and Charles Mapes the other ten. 

Mr. Platt: Do you mean to say that Mr. Den- 
son is to put up twenty thousand and Mr. Mapes 
twenty thousand? [463] 

Mr. Cooke: No. Just like signing a note jointly. 
They agree to pay twenty thousand and if Mr. Den- 
son did not put up and Mr. Charles Mapes wanted 
to go in, he would have to put wp the full twenty 
thousand in order to keep the contract alive and 
the same is true of Mr. Denson. We have heard a 
lot about his putting up ten thousand dollars 
and 

Myr. Piatt (Interrupting): I must state I am 
astonished at that statement. 


Mr. Cooke: You will be astonished a lot more 
times. 
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Mr. Platt: I expect to be before I get through. 

The Court: Gentlemen. It says, * * * second par- 
ties shall deposit with first parties the sum of twenty 
thousand dollars.’’ It does not state, as recited by 
Mr. Platt in his question, that it provides ten thou- 
sand dollars is to be paid by My. Denson and ten 
thousand dollars to be paid by Mr. Charles Mapes. 
just twenty thousand dollars to be paid by second 
parties. Now, docs it make any difference whether 
one or all? 

Mr. Platt: I don’t think so, your Honor. I with- 
draw the question and will clarify it further on by 
the acts of the party. 

Q. I hand you, Mrs. Mapes, Plaintiff’s Exhibit 
‘‘A’? which purports to be a check signed by Peter 
D. Denson, dated October 4, 1945, and payable 
to you. I will ask you if you have [464] ever scen 
that check before? A. Yes. 

Q. When did you get that check? 

A. October 5th, I believe. 

Mr. Cooke: Just a moment. It is not material; 
it is admitted in the pleadings. 

The Court: This is cross-examination. Objection 
overruled. The answer may stand. She stated Oc- 
tober 5th. 

A. Around October 5th. 

Q. Wasn’t it October 4th, the day Mr. Denson 
signed this contract? 

A. Well, it could have been, yes. 

Q. Did you see him make out the check? 

A. Yes, I believe I did; yes, I did. 
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Q. And he made it out on the same date and time 
that he signed the contract? A. Yes. 

Q. Did you eash this check? 

A. Yes, I did, I deposited it. 

Q. Has your son, Charles W. Mapes, ever paid 
vou ten thousand dollars? A. No. 

Q. Did you ever ask him for it? 

A. No, I asked him about it one time, what about 
the other [465] ten thousand dollars. 

Q. Well, you never expected him to pay it, did 
vou? A. Qh, yes. 

Q. When? 

A. Well, I knew I could get it any time I de- 
manded it. I believe, Mr. Platt, that was clear but 
it was never definitely stated 

Q. (interrupting): If you will just answer the 
question. You say you expected to get it from 
Charles if vou ever demanded it? 

A. No; I asked Charles about the rest of the 
money, what about the twenty thousand in total. 

Q. When did you ask him that? 

A. After this check has been deposited, had been 
given to me. 

Q. What did Charles say? 

A. He said, ‘‘Mother, we will wait until we get 
together. When we get together with Mr. Denson in 
an agreement as associates, at that time we will pay 
the rest of the money.”’ | 

Q. Now let me understand vour answer, Mrs. 
Mapes. You testify that on October 4th vou ac- 
cepted this check from Mr. Denson ? A. Yes. 
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Q. And that you later deposited it to your ac- 
count ? A. Yes. 

Q. Now when, after the acceptance of that ten 
thousand [466] dollar check from My. Denson did 
you talk to your son, Charles W. Mapes, about his 
paying his ten thousand? 

A. Well, I don’t think it was in the sense of his 
paying his ten thousand—when I was to get the 
twenty thousand in full. 

Mr. Platt: Will vou read the question? 


(Question read.) 


Mr. Cooke: Objected to as assuming a fact not 
in evidence. 

The Court: I think that is true. 

Mr. Platt: This is cross-examination; an adverse 
witness. 

The Court: However, she has already answered 
that question. 

Mr. Platt: The reason for putting the question 
this way is because she did talk to her son about it 
and I am trying to find out when. 

The Court: The answer may stand. 

Q. Did you ever make a demand on your son to 
pay ten thousand dollars? 

© No, I didn’t. 

Q. And you haven’t done it yet? 

A. No, I understand I could always get it. 

Mr. Cooke: Wait a minute. We object to that 
on the ground it is incompetent, irrelevant, and im- 
material whether she has done that vet, and I object 
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to the question [467] as to any demand ever made, 
upon the ground there is no occasion or any rea- 
son or anything in the contract that requires her to 
make a demand. They are supposed to put up this 
20 thousand dollars. Whether it comes from one or 
the other or both is immaterial. 

The Court: JI think she has already answered in 
response to a former question that she never made 
any demand upon her son Charles. The answer may 
stand. As far as this next question, it seems to me 
it is already answered by the former question, she 
never made demand. 

Mr. Platt: That is right. It is comprehensive. 

Q. Did you ever make a demand on Mr. Den- 
son for an additional amount than the ten thousand 
dollars he paid you? A. No. 

Mr. Cooke: I move to strike the answer until I 
make my objection. 

The Court: The answer may go out. Make your 
objection. 

Mr. Cooke: We object on the ground there is 
nothing in the contract requiring any demand to be 
made. The contract requires they put money up for 
the execution of the document. 

The Court: The objection will be overruled. An- 
swer the question now. A. No. [468] 

Q. I call your attention, Mrs. Mapes, again to 
Plaintiff’s Exhibit ‘‘C,’’ which is the agreement 
signed by all of the parties to it, particularly page 
3 and paragraph 5, which reads as follows: ‘‘That 
the rental for such structure when completed, with 
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the exceptions noted above, shall be as follows: 57% 
of the gross receipts from food sales, 10% of the 
gross receipts from liquors, wines and beer sales, 
30% of the gross receipts from hotel rooms and 
apartments.’’ Did you, prior to the signing of 
that agreement, discuss the rental royalties as stated 
there with your counsel, Ma. Cooke? 

Mr. Cooke: Objected to on the ground it is in- 
competent, irrelevant and immaterial, as to whether 
it was discussed or not. The agreement is conclu- 
Sive evidence. 

The Court: Objection overruled. You may an- 
swer the question. A. No. 

Q. You never discussed that with Mr. Cooke? 

A. Before signing? 

Q. Yes. 

A. It was all agreed on there and when it was 
signed, no. That was My. Denson’s 

Q. (interrupting): I don’t want to misunder- 
stand you and I hope you won’t misunderstand me, 
but what I am asking you, Mrs. Mapes, as to whether 
you discussed with Mr. Cooke these rentals that 
were to be paid you by your son, Charles, and Mr. 
Denson, representing 5 per cent of gross receipts 
from food sales, 10 per cent of gross receipts from 

liquor, wines and beer sales, 30 per cent of gross re- 
 eeipts from hotel rooms and apartments. 

Mr. Cooke: Object to that, if the Court please. 
That is taking in too much territory. If he means 
prior to the time it is signed, I think he ought to 
change his question. 
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Myr. Platt: I will change it to that extent—prior 
to the time of signing. I think that was understood 
by the question. 

Mr. Cooke: Don’t depend too much on what was 
understood. 

A. I knew of those rates. When you discuss 
things you usually take it apart. don ’t vou? That is 
my idea of a discussion. I don’t know what you 
mean. 

Q. When did you first learn of these rates and 
when did Mr. Cooke first learn of these rates? 

Mr. Cooke: Mrs. Mapes is not competent to tes- 
tifv when I first learned of the rates. 

The Court: The latter part probably is subject 
to that objection. . 

Mr. Platt: I think that is right. your Honor. 1 
can question Mr. Cooke to find that out. 

A. What was the question again? [470] 

Q. When did you first learn of these rates of 
rental that was in that agreement? 

A. Mr. Denson brought the paper with those 
rates on it. He had it in triplicate, to my home. 
That was, I would say the 23rd and 24th. 

Q. Of September? 

A. And 22nd, yes, of September. That was the 
first I had ever seen it. 

Q. Well, did vou ever discuss with anybody else 
the proper and appropriate rentals for rentals of 
this type and character? 

A. No, I did not. 
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Mr. Cooke: I move to strike the answer until 
I can make my objection. 


The Court: The answer may go out, and what 
is your objection ? 

Mr. Cooke: It is incompetent, irrelevant, and 
immaterial as to whether she discussed with any- 
body the matter of these percentages. How ean that 
have any bearing here and what possible bearing 
could that have in helping your Honor to deter- 
mine whether there is a contract here for specific 
performance ? 

The Court: I think that is right. 


Mr. Platt: The issues in this case practically 
deny the equities of this contract, if your Honor 
please. I mean it is very difficult to comprehend 
just what the answer [471] does mean in some re- 
spects, but the issue, I think, is Joined upon the 
proposition that these rents are not adequate. 

The Court: Well, the objection will be over- 
ruled and you may answer the question. You un- 
derstand the question, Mrs. Mapes? 

A. If I discussed with any one else on these 
prices ? 

The Court: Yes. 

Ee No, I did not. 

Q. Do you know whether your attorney did? 

A. No. 

Mr. Cooke: Move to strike the answer. Don’t 
answer so quick, Mrs. Mapes. Move to strike the 
answer so I can make my objection. 
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The Court: The answer may go out. What is 
your objection ? 

Mr. Cooke: The objection is it is incompetent, 
irrelevant and immaterial whether I discussed it 
with anybody else. That wouldn’t be evidence Mrs. 
Mapes knew anything about it, if I had discussed it. 

The Court: In view of her statement, Mr. Platt, 
she never discussed it with anybody, I can’t see 
how: 

Mr. Cooke (Interrupting): He asked whether 
T had discussed it with anybody. 

The Court: Objection will be sustained. [472] 

Q. Did you and Mr. Cooke ever discuss these 9 
per cent of gross receipts from food sales and 10 


per cent of gross receipts from liquors, wines and 
beer sales and 30 per cent of gross receipts from 
hotel rooms and apartments, whether that was a 
reasonable rental ? AQ No: 

Mr. Cooke: Just a moment. 

Witness: Excuse me. 

The Court: The answer may go out. 

Mr. Cooke: We wish to interpose an objection 
there. The question is indefinite as to time, whether 
before September 24, October 4th, or afterwards. 
Tf afterwards, it is incompetent, immaterial and 
irrelevant. If before, it would be equally incompe- 
tent, irrelevant and immaterial as being a covenant. 
Object on the further ground it hasn't any bearing 
on or connection with the proposition whether the 
contract is fair or not. The matter of whether Mrs. 
Mapes thoroughly understood the contract and 


